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A DISCUSSION OP THE QUESTION WHETHER THE SUPREME 
COURT HAS JURISDICTION, UPON THK DEATH OP A DONEE 
OP A GENERAL POWER IN TRUST, CONTAINED IN A 
WILL WHICH WORKS AN EQUITABLE CONVERSION 
OP THE REALTY INTO PERSONALTY, TO AP- 
POINT A SUCCESSOR TO EXECUTE THE 
POWER, OR WHETHER SUCH POWER 
COULD ONLY BE EXERCISED BY 
AN ADMINISTRATOR WITH 
THE WILL ANNEXED. 

BY EDWIN L. FORD. 



One F. died seised of a parcel of land 
dtnated in the State of New York, lear- 
ing a will prored before the Surrogate of 
Weetoheflter Coantj, New York, in the 
year 1846, by wbiok after direoting the 
pafments of his debts, and beqneathing 
certwn penonsl property, the testator 
dflriaed and bequeathed Uie interest, io- 
oome and dindnids ol all the rest, leddne 
and remunder of his personal estate and 
the rents, issnes and income of all his real 
estate to his wife for her life, and then 
provided as follows : " Upon the decease 
of my said wif^ I order and direct the 
whole of my estate, real estate and 
personal, to be converted into cash, and 



the proceeds thereof to be divided into 
four equal parts. One eqaal part or 
share thereof I give and bequeath to my 
son Edward Q., and to his executorS} 
administrators and assigns forever. One 
other equal part or share thereof I give 
and bequeath to my son Thomas H. and 
to his executors, administrators and assigns 
forever. One other equal part or share 
thereof I order and direct to be pUced and 
kept at interest by my executors on bond 
and mortgage of real estate, and the 
interest thereof by them applied to the 
use of my daughter Jane H., for and 
during her natural life for her own sole 
and separate benefit, exclusive of any 
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fatnTe haaband, and the princip&l at her 
deatU to be divided and distributed unto 
and among ber lawfal iasae, if any, eacb 
child of hers then living to take one eqnal 
share thereof, and the issae of an j deceased 
child of hers taking the share which their 
parent would have taken, jointl; and 
eqoally. 

One other eqnal part or share thereof I 
order and direct to be placed at iotereet 
by my ezeontorB on bond and mortgage ot 
re^ eetate and the interest thereof by 
them applied to the nse of my daughter 
Joanna for and daring her natural life for 
her own sole and separate benefit, exclusive 
of her present or any future husband, and 
the principal at her deceasct to be dis- 
tributed onto and among her lawful issue 
then living, if any, each child ot hers then 
living to take one eqnal share thereof, and 
the ieeue of any deceased child of hers 
taking the share their parent would have 
taken jointly and equally. 

In case of the death of my said daughters, 
Jane and Joanna, or either of them, with- 
out leaving lawful issue surviving, it is 
my will that the share of my estate herein- 
bbtoTi appropriated for the benefit of such 
daughter or daughters respectively so 
dying, shall, at the time of her death, 
go to and be divided among my then sur- 
viving children and the lawful issue of 
sncb of my children, if any as shall have 
deceased leaving lawful issue then living, 
«ach survivor of my said children taking 
one eqnal share thereof and the lawful 
issae of any deceased child taking the 
share which their parent woald have 
taken, if living. 

Upon the division ofmyestateaa herein* 
before directed, I order and direct all my 
real estate to be converted into cash by 
sale thereof at public auction. 



I hereby nominate, constitute and sp- 
point my said wife, and my said sons 
Edward and Thomas and my son-in-law 
William P., executors of this my last will 
and testament, giving and granting to 
them and the survivor and sarvivors of 
them, and to such of them as shall act for 
the time being, full power and authority 
to sell and dispose of all or any part of my 
real estate in fee simple absolutely at 
public auction, and I order Ukd direot 
my executors, the survivors and survivor 
of them, and such ot them as shall act for 
the time being, to give good and sufficient 
conveyances in the law to the purchasers 
of my re^ estate upon the sale thereof." 

All the executors named in the Will 
duly qualified as such, and letters test- 
amentary were issued to them by the 
Surrogate of Westchester County. Testa- 
tor's widow died in 1854; Joanna, a 
daughter of testator, died in 186S, leav- 
ing her surviving her husband and three 
children. She left a will, which would 
have no bearing upon the question we are 
about to consider. 

Edward O., a son of testator and an 
executor and trast«e under his 'father's 
will, died in 1861, leaving him sorviTing 
a widow and nine children. He also left a 
will which it is unnecessary to consider. 

Thomas H., a son of testator, and an 
executor and trustee under his father's 
will, died in 1873, unmarried and without 
issue, leaving a sister, said various nephews 
and nieces, his only heirs at law. He also 
left a Will, which it is unnecessary to 
consider. 

William P., a son-in-law of testator, and 
the sole remaining executor and tnistee 
under his will, died prior to 1873. 

On May 16, 1873, upon petition of 
testator's daughter Jane H., an ordfer waa 
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mode by the Snpieme Oonrt appointing 
Samuel F. a trastoe to ca,nj ont the tnutB 
created by said will for the benefit of said 
Jane H., and conferring npon the new 
tmstee all the powers of the original 



Thna in 1873, the title to the tract of 
land in question was reated as follows : 

An nndirided one-quarter in the de- 
Tisees nnder the will of testator's son 
Bdward Q^ an nndirided one-qnarter in 
the deriaees under the will of testator's 
son Thomas H., an nndirided one>qnarter 
in the heira at law of testator's daughter 
Joanna, and an nndirided one-qnarter in 
Samuel F. as trustee for testator's daughter 
Jane H. ; t^ of said interests being held 
snbject to the powers conferred by said 
will npon the executors and trastees 
therein named. 

All of the executors and tmstees under 
■aid will baring died as abore stated, an 
action was instituted in the Supreme 
Court in October, 1873, by Bdmnnd, a 
son of testator's daughter Joanna, and a 
grandson of testator, against all the 
personH then in being, who would be 
entitled to a share in the proceeds of a 
sale of the tract in question, for the 
purpose of obtaining a jadgment appoint- 
ing new trusteea to carry out the only 
remaining active trost created by said 
will, and to exercise the powers thereby 
conferred upon the executors and trnslees 
tiierein named. 

In brief, the defendants were the 
derisees nnder the will of Edward Q., 
the derisees under the will of Thomas H., 
the heirs at law of Joanna, Samuel F., 
theretofore appointed by sud court ti-ustee 
for Jane H. and her issue, and said Jane H. 

This action resulted in a judgment 
entered in October 1873, proriding among 



other things " that Samuel F. and William 
H. on their filing with the Clerk of this 
court a bond to the people of the State of 
New York in the penal sum of fifty 
thousand dollars, with sureties con- 
ditioned that they will well and faith- 
fully execute the trusts oonfierFed npon 
them, obey all orders of this court in res- 
peat thereof, and faithfully account for 
and jay over all moneys or otJier properties 
received by them, which bond shall be ap- 
proved of, as to the form and manner oi 
execution, by one of the Jnstioea of this 
Court, be and they hereby are appointed 
trustees to carry into eSect the trusts con- 
tained in the last will and testament of 
the said F^ deceased. 

And it is farther ordered that the said 
Samuel F. and William H.andtheBurriTor 
of them, hare all the powers of the original 
trustees and exeoubora named in the said 
will of the said F, and that they have 
power and authority to make sales of real 
estate, conrey the same to the purchasers 
or purchaser, and to distribute and dispose 
of the proceeds of sale in like manner, and 
as fully and amply as if they had been 
named by the said testator in his said will, 
and clothed with the powers therein con- 
ferred upon his executors and trustees. 

Jane H., a daughter of testator, died 
in 1883, without issue, learing various 
nephews and nieces her only heirs at law. 
Her husband died before her. Hhe also 
left a Will which it is nnneoessary to 
consider. 

After her death, the said Samuel F. and 
William H, the new tmstees appointed as 
above mentioned, offered the tract in 
question for sale. The trusts created by 
said will had then ceased. 

The following question arises ; Does the 
power to sell and distribute the proceeds 
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of sale as ooofemd by the will appertain 
to the office of exeontor as each ? Upon 
the death of the last BurriTing ezeoator, 
can snob power be exercised only by an 
administrator with the will annexed ap- 
pointed by the probate ooart, or is it a 
power in trost, the exeoatioQ of which 
devolres on the Supreme Court upon the 
death of the last snrriring trustee, and 
can Bach power be exercised by the 
trustees appointed by said conrt to carry 
out the trusts created in and execute the 
powers oooferred by, said will, after the 
tmsts hare ceased F 

We think there can be do doubt that 
there is an imperative direction to sell 
The language of the will is, in part, as 
follows : " Upon the decease of my said 
wife I order and direot the whole of my 
estate, real and personal, to be converted 
into cash and the proceeds thereof to be 
dirided " * *. Tbe real estate is to be 
distributed as personalty, but it would 
seem, nerertheless, that the pronsions of 
the revised statutes as to uses and tmsts 
and powers, are applicable to this case. 

The revised statutes define a power as 
follows : "A power is an authority to do 
some act in relation to lands, or the crea- 
tion of estates therein, or of charges 
thereon, which the owner granting or 
reeerving such power might himself law- 
fully perform." (1 R. 8. 732 Sec. 74). 

A power is general when it aathoriEes 
the alienation in fee, by means of a cod- 
Teyanoe, will or charge, of the lands em- 
braced in the power, to any alienee what- 
ever. (Id. Sec 77). 

A general power is in trust when any 
person or class of persons other than the 
grantee of such power is designated as 
entitled to the proceeds or any portion of 
the proceeds or other benefits to result 



from the alienation of the lands aoooiding 
to the power. (Id. Sec 77). 

The reriaed statutes further proride 
that "Upon the death of the snrriring 
trustee of an express trust, the trust estat« 
shall not descend to his heirs, nor pass to 
his personal representatives; but the trust 
if then unexecuted, shall rest in the Gonrt 
of Ohanoery, with all the powers and 
duties of the original trustee, and shall 
be exeoated by some persou appointed for 
that pnrpose, under the direction of the 
Oourt (1 R. S. 789 Sec 68). 

Section 103 of the article of the rerised 
statutes in relation to powers (1 E.S. 731) 
makes applicable to powers in trust and 
to the grantees of such powers sections 66 
to 71 of the article in rdation to busts. 

By applying this section to powers in 
trust and to the grantees of such powers, 
we are neoesaanly led to the conclusion 
that upon the death of the surviving 
grantee of a power in trust, the power, 
if then unexecuted, shall vest in the Ooort 
and shall be executed by some person ap- 
pointed for that purpose. 

At the time when the new tmstaes were 
appointed, the trusts created by said will 
had not ceased. There can be no question 
that the Court had jurisdiction to appoint 
new trustees to carry out said trusts. But 
it would seem equally clear from an 
examination of the statutes above referred 
to, that even if the judgment of the oonrt 
had been rendered after the trusts had 
ceased, it would have been effectual to 
clothe the new tmsteee with the power to 
sell and make distribution. 

The power to sell and make distribution 
oonferrod by the will under discusnon, 
oomes under the head of general powers 
in trust as defined by the revised statutes. 
The duties remaining to be performed by 
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the trnsteei after the triuta had oeaaed, 
wen not properly daties appertaining to 
the offloe of the ezeontor bat were powers 
in trnst for the purpose of diridiag the 
estate. There i§ no necessity for the 
probate ooort to appoint an admiaistrator 
with the will annexed for the parpoae of 
executing said power eren if soch power 
oonld properly be exercised by snob 
administrator. 

A question similar to the one under 
discussion aroae in Delaney v. MoOoroiaok, 
88 N. Y. 174. 

The Will of W. proTided as follows: 

*' Thirdly. I give, devise and bequeath 
onto my said son James, during his 
natural life, all the rents, issues and 
profits of my real estate, and in case he 
marries and has lawfol issne then and in 
the laat mentioned erent and therenpon I 
giro, dcTise and bequeath to my said son 
James all and singular my real estate 
whatsoever and wheresoever, to have and 
to hold the same to my said son, his heirs 
and assigns forever. •••••• 

Fifthly. In case of the death of my son 
James withont ever having had any lawful 
issue, I desire my executors who then be 
surviving, or the last survivor, to sell all 
my real estate, and to distribute the pro- 
ceeds thereof amongst my next of kin as 
personal estate according to the laws of 
the State of New York for the distribution 
of intestate personal estate ; and for that 
purpose I authorize my said surviving 
eiecators or the ladt survivor to execute 
good valid and sufficient conveynnces in 
the law to transfer saide state and vest the 
same in the purchaser and purchasers in 
fee simple." 

The testator's son James survived his 
Cither and afterwards died nnmarried and 
without issne. 



The executors named in Uie will were 
the testator's wife, his son James, and his 
friend Tighe Davey. All the executors 
were dead at the time of the commence- 
ment of this action, which was bronght by 
the plaintiff claiming to be entitled to 
testator's entire estate, against the de- 
fendants who dumed to be entitled to a 
distributive share therein, to obtain a oon- 
stmotion of the will and the appointment 
of a trustee to carry out its nnexeoated 
provisions- 
It was held that the will created a 
general power in trust, tbe exeootion 
whereof was imperative; that upon the 
death of the surviving trustee his powers 
and duties became vested in the Court and 
might be exercised by some person ap- 
pointed by it for that purpose. 

The case of Farrar tf.HoCne, 89 N.T. 139 
is also in point 

The will of F. after various legacies 
gave his residuary estate to three children 
named; the executors being directed to 
invest and keep the same invested, to 
apply the tuterest to the support and 
edaoation of said children until they 
respectively arrived at age ; after that to 
pay to each the interest upon one-third, 
and after the death of two of the children, 
to divide the principal between tbe sur- 
vivor and the hein of the two deoeased. 
The executors were empowered to sell and 
convey the real estate and to invest the 
proceeds for the purposes of the will. One 
of the executors died, the others after 
paying debts and legacies and settling tbe 
esta-fe in all respects, except as to the sale 
and distribution of tbe proceeds of the 
real estate, resigned. Their resignation 
was accepted by the Supreme Court and 
two more trustees were appointed ; at this 
time the three children were living and I 
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all were of Aill age. It waa held, that, 
conceding the ezecators were merelj 
donees of a power of sale, it was a 
general power and imperatiTe and bo 
subject to the same statntoiy proTioons 
as to the snbgtitntion of new troateeB as 
are applicable to express trusts ; that the 
new trustees therefore wen lawfully 
substituted and were clothed with the 
powers oonferred b; the will upon the 
original trustees. 

The case of Greenland c Waddell, 
116 N. Y. S34, throws ymj little light 
upon the present disoussion. The will 
which was presented for interpretation, 
was held to work an equitable conTersion 



of the real estate into personally; bat the 
Oonrt deemed it unneoessary to discnas 
the question whether it would be in the 
jurisdiction of the Supreme Court to ap- 
point a trustee to execute such a power in 
trust aa that in question in the event of 
Tacanc; in the office of executor, or 
whether the power mast in such case, be 
exercised by an administrator with the 
will annexed. 

The coDclosion would therefore seem to 
be warranted, that the trustees appointed 
b; the Supreme Court to carry out the 
trusts created in and execute the power 
conferred by the will of F. can convey a 
good title to the tract in question. 
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THE CONFLICT OP LAWS AS AFFECTING THE VALIDITY AND 
EFFECT OF DIVORCES GRANTED IN OTHER 

STATES OR COUNTRIES." 



BY BOWASD THATKR KIKOSBDKT, LL.B. 



If lair is the attempted formulstioa b; 
hmnaa tribanals of the principles of 
abstract justice, so far as the; may be 
made applicable uid enforceable in haman 
affairs, the phrase "conflict of laws" has 
a Btmnge ring. Jastioe caonot be at issae 
with itself, and if the rarioaB expressions 
of its principles are in oonfliot, the fanlt 
mast be in the expression, not in the 
prinoiplea. Either the principles have 
been imperfectly peioeiTed, or faultily 
formnlat«d, or both ; in any case, of two 
conflicting laws, one or both must be 
wrong or defective, when viewed in the 
light of a complete and thoronghly devel- 
oped jtiri8pradenc& This applies primar- 
ily to broad prinoiplea of general law, of 
hnman right, held sacred everywhere 
within the confines of Ohristian civilis- 
ation, not to every detail of mnnicipal 
Tq;tdatioD dictated by policy or state- 
oraft. Nor need an attempt be made to 
bring into harmony sach systems as pre- 
vul in ooootrieB which the common con- 
sent of oiviliied nations prononnces nn- 
civiliiod. Sach nations may doubtless 
retort in kind; bat the "Federation of 
the World " is still only a poet's dream, 
and things as they are, not as they may be 
in Utopia, are to be oonsidered. 

The ** conflict of laws" has another 



•For thf* taamj ud tha >ccomi>anyiag cumlnitlon 
tntn, tliB fint pilia ma imided lo the depaitmeat of 
Dioildpal law >l Iha commencainent of the New York 
Law School. ]UM }. iSf3- 



name, however, — " private international 
law," and in that aspect marks in its de- 
velopment a long step in the progress of 
mankind towards some recognition of the 
binding force of the principles of justice, 
independent of the sanctions of execative 
enforcement. A law in its nsnal sense 
exists by the will or approval of the 
sovereign, and has force and effect only 
within his dominions; bat ander this 
doctrine the Goarts of another sovereign 
may recognize its existence, and the 
necessity of allowing it some effect, if jna- 
tioe is to be done. This may be of pare 
comity, according to Story (Oonfl. of Laws 
p. 26), or beoaose private international 
law is put of the law of nations and this 
is a part of the common law, according to 
Wharton (Oonfl. of Laws p. 6) ; in either 
view, the recognition exists. Nor are the 
two positions BO iooonsistent as they seem, 
for "comity" as nsed b; Jndge Story 
means the judicial allowance of jast prin- 
ciples, onder the gaidanoe of precedents, 
and not the mere yielding of caprice ; and 
Wharton didinoUy recognises that the 
Oonrts of each Oonntry have the ultimate 
power of decision as to what foreign laws 
wilt be allowed to have effect under their 
rolings. The solution appears to be that 
foreign laws are in a proper case binding 
on the domestic tribunal, from its recog- 
nition of them as necessary to a just de- 
termination of the case, and not from any 
possibility of their enforcement by Qio 
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gOTeramenb from which thejr enunste. 
(Coolej Prioc of Const Law, p. 178). 

The deT«lopment has beeo slov, begia- 
niog with the days when each nation 
divided the world into itself and th« Bar- 
barians, and took no heed of aoj laws bat 
its own. When the encircling arms of 
Rome stretched oat and gathered in the 
greater part of the then civilized world, it 
was found necessarj to allow local taws in 
conquered ooaa tries to retain a local force, 
sobjeot to the paramount authority of the 
Empire. Later, when the Northern tribes 
overwhelmed the Empire, and the great 
Btractnre went to pieces, each tribe or 
nation kept its own laws, and there came 
into being the idea of personal laws, bind- 
ing a man wherever he might be, because 
of his race allegiance. (Story, Oonfl. of 
Laws p. 3, quoting Savigiiy). 

Then grew up a conflict between snch 
personal laws or statutes, binding persons 
subject to them everywhere and universally, 
and real statutes, affecting things fonnd 
within the territorial jurisdiction in which 
such laws prevailed. (Story, Confl. of 
Laws p. 12). The conflict was to determine 
not so much which should prevail, but 
which applied, and that decided, the 
qaestion was at rest. There was room 
for a vast amonut of metaphysical quib- 
bling and TerbalhMr-splitting,(Sanlff. His 
Creditors 17 Mart.) and most of the energy 
spent was wasted, but the imporUnce of 
the distinction still exists, for actions 
in rem are still to be governed by very 
different mles from those whioh apply to 
aotions in pertonam, and much of the 
confasion on this very subject of Divorce 
arises l^m a failure to make this dis- 
tinction. 

The Bul^ect of Divorce is indeed one in 
whioh qaestions of conflict may very 



easily arise, and also one in whioh it ii 
highly important that consistent, and so 
far aa possible, universally adopted rolea 
should be followed, in view of the far 
reaching oonsequenuea of each determina- 
tion. There are many elements which 
may enter into a question of divorce and 
suggest the possibility of the application 
of difl^nt laws. The nationality of the 
parties, their domicile, the place of the 
celebration of the marriage, the place 
where the ofience was oommitted, the 
forum in which the relief is songht; all 
these might from some point of view 
furnish a oontrolling rule ; and the matter 
may be further oomplioated by the fact of 
different domicils at different times, and 
the added qneetion as to the possibility of 
separate domicils of husband and wife. 
The only way to get any light on the 
subject is to eliminate some of these 
elements, and adopt a working hypothesis. 
To Snd one which will reconcile orezplain 
all the adjudications and all the declared 
principles is impossible ; the most that 
oan be hoped for is one which will offer 
a scheme consistent in itself and supported 
by reepeotable authority. 

Such an hypothesis may be laid down 
in the form of propositions, as follows : 

1. Marriage is in its formation a con- 
tract ; when formed, a status. 

2. This status exists in the domicile of 
the married pair, and when the law 
recognizes the possibility of separate 
domiciles, in that of each spouse. 

3. Divorce is the destmctlon of this 
status, by a proceeding substantially in rem. 

4. From 2 and 3 it follows that the law 
to govern a divorce is the law of the 
domicil, either of the pfur, or in some 
cases, of either one of the pair, and when 
a divorce is dnly granted by a Court of 
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competent jnriedictioii in snch dotnioil, 
it dissolves the status to &11 intents and 
parposes; snch diSBOlutioo being valid and 
to be reco^ised eztra-territoriall; erery- 
where. 

6. All incidents which depend npon 
the status alone, snch as dower, cnrtesy 
and the like, fall with it; hnt for a decree 
of divorce to have an; farther extra- 
territorial effect, jarisdiction must have 
been acquired in pertonam, as well as 
tn rem. 

The first point was for a long time lost 
in the definitions of marriage as a civil 
contTact, the view sturdily upheld by the 
common law in distinction from the 
position taken by the Roman Church, 
that it is a sacrament. But thongh called 
simply a contract, it was early recognized 
as a contract "altogether of a peculiar 
kind" (Gordon t». Pye, Ferg. App. 276) 
and the idea of status once formulated 
was speedily adopted and is now held 
everywhere. (Niboyet v, Niboyet i P. D. 1. 
Ditson V. Ditson, 4 R. I. 87. Maynsrd v. 
HiIM25 U. S. 190). 

Now the question arises, what is the 
location of Ibis status? A personal status 
in general accompanies the person of 
whom it is predicated wherever he may be, 
and the rules which regulate and de- 
termine it come nnder the designation of 
personal statutes, (Saul v. His Creditors 
17 Martin), which bind the person affected 
througbont the world. Under English 
and American jurisprudence the sovereign 
power to prescribe snch rules is in the 
State of the domidtl of the person in 
question (Wharton Confi. of Laws, Sec. 88 
et teq.) Btit this status is unique, in that 
it is not the statnsofone individual, but 
of two, and cannot be predicated in any 
sense except of two ; for its essence is the 



standing of each in this relation of wed- 
lock to the other. So the status clearly 
ezists in the domicil of the married pair, 
and by common law this is the domicil of 
the hasband, by reason of the so-called 
merger of the wife's identity in his. 

In the normal marriage, this fiction of 
law is also actual fact, for by the nature 
of the relation hasband and wife live to- 
gether and the domicil of one is the 
domicil of both. Bnt qnestions of divorce 
arise not in a normal married state, hot 
in one abnormal aud unnatural, and often 
the legal fiction no longer truly represents 
the facts of the case. Then the Courts 
mast decide whether tliey will look behind 
the fiction or still follow it blindly. The 
English Courts apparently still adhere to 
the old rule (Turner v. Thompson 
13 P. D. 37) bnt have sometimes escaped 
its inconvenience by resorting to the 
doctrine of perpetual allegiance (Deck v. 
Deck a Sw. and T. 90), a doctrine not 
accepted in the United States (Wharton 
Confi. of liaws, Sec. 6). The American 
decisions are almost unanimous in holding 
that when it is necessary to prevent in- 
justice, the wife may obtain a separate 
domicil, sometimes styled "a separate 
domioil for divorce purposes." This is 
inaccurate, however, for if merely for, 
divorce purposes, and not animo manendi, 
it is no true domicil at all. (Jacobs Dom. 
pp. 310—317, Harteau v. Harteau, 14 Piclc 
181, Mellen v. Uellea 10 Abb. N. C. 339, 
Cheever v. Wilson, 9 Wall 108, Ditson v. 
D)t«on 4 R. I. 87). In general the law will 
not allow its own fictions to work in- 
justice, and as Chief Jastice Shaw of 
Massacbnsetts says in Harteau t*. Harteau, 
applying that principle to this question, 
"Otherwise (without the possibili^ of a 
separate domicil) the parties, iq this 



ovGoO'^lc 



10 



THE COUNSELLOR. 



respect, woaM stand on very nneqnal 
grounds, it being in the power of the 
hnaband to change his domicil at will, 
but not in that of the wife." 

In* this view the status must be con- 
sidered as existing in the domicil of either 
spouse, when the wife has been compelled 
to acquire, or justified in acquiring, a 
separate domicil, and in such cases logic- 
ally it shonld be subject to attack in either. 
In fact the idea of a separate domicil 
necessitates the allowance of ajurisdiotioa 
founded on such domicil, or justice mast 
often he denied altogether. 

This attack is by a proceeding for 
divorce, having for its object the destruc- 
tion of the status, tlie dissolution of the 
marital relation. It is a proceeding not 
simply inler paries, for the State has an 
indefeasible interest in euch relations as 
concerning those domiciled within its 
borders. This is shown by the intervention 
of the Queen's Proctor in English practice, 
and by the fact that a divorce granted 
without any domiciliary foundation for 
jurisdiction is absolutely ineffective. The 
marital relation being one of the most 
important factors of social order, the State 
has good right to concern itself with its 
dissolution, and to allow no foreign 
sovereign without interest in the subject 
matter, nor any private collusion, to sever 
the domestic ties of its citizens. A divorce 
suit is accordingly sometimes regaided as 
triangular, between the two purties and 
the State. But the action is still one more 
in rem, or "quasi in rem, as some Courts 
more gingerly put it", to quote from the 
opinion in People v. Baker, than in 
perionam, and wherever the status exists, 
the res may be considered within the 
jurisdiction. As said by Chief Justice 
Church (in Einnier v. Kinnier 46 N. Y. 



535 at 544) " It is now well settled that 
the lax loei which is to govern married 
persons, and by which the contract is to 
be annulled, is not tlie law of the place 
where the contract was made, but where 
it exists for the time, where the parties 
have their domicil, and where they are 
amenable for any violation of their duties 
in that relation." The word used is 
"contract", but the meaning is clearly 
"status". Moreorer each state having the 
right to determine the status of it« owu 
citizens, such determination is conclusive 
everywhere by the constitutional provision 
as to the "full faith and credit" to be 
given to the judgments of sister states. 
(U. S. Const Art. 4 Sec 1, Choever v. 
Wilson, 9 Wall. 108). 

But this view is not followed out logic- 
ally in all the States and here arises the 
principal instance of the conflict of laws. 
The State of New York is one in which a 
contrary view is most strongly upheld, for 
in tlie leading case on the subject (People 
V. Baker, 76 N. Y. 78) the Court expressly 
laid down that while the Ohio divorce 
rendered in the wife's domicil was valid 
and effectual to divorce her in Ohio, and 
consequently everywhere, by reason of the 
sovereign power of Ohio to determine the 
status of its owu citizens, yet New York, 
in the exercise of its like sovereign power, 
would not consent to recognize that the 
status of its citizen, the husband, had 
been thereby ipso facto changed, and he, 
having married again, was held guilty of 
bigamy. In other words that when two 
arc united, one may be separated without 
separating the other, a process absolutely 
inconceivable in the world of matter, and 
apparently no less so in the domain of 
law. The fallacy of this reasoning is so 
clearly shown by Mr. Bishop in his work 
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on " Harriage, Diroroe and Separation ** 
(Vol II Sees. 160—164) that any farther 
discaaaion can be Httls else than repetition. 
Einnier v. Einnier, tilreadjr qnoted, wae 
diBtingnished in People v. Balcer in that 
the decree there called in qnestion was 
rendered apon an appearance b; both 
parties, althoagh manifestly ooIlnalTe, and 
apparently vitiated by fraud. Bnt how, 
on the theory of domiciliary atatoB, an 
appearance can give jarisdictiou over a 
m not actually within the juriediction, 
doee not appear. For the ca«e recognized 
thiB theory of etatuB, bot said that there 
were two separate ret, one in each jaria- 
diction, and not one tm extending between 
two jnriBdictiouB. That ie, apparently, 
that the marriage relation is not single, 
betwmn hosband and wife, bnt doable, of 
hnsband to wife, and of wife to hnaband, 
each capable of an independent existence. 

Hnnt V. Hnnt, another earlier case 
(72 K. Y. 217) waa diatinguiBhed in that 
there the partiea to the preyiona diroroe 
had both been domiciled in Louiaiana at 
the b^oniog of the snit, and hence 
"■abject to its lawa, inclnding those for 
the anbstitnted seivioe of process." The 
result for New York may be atated in this 
form, that when there ta a common 
matrimonial domioil, personal servioe or 
^peuance is not necessary, bat when the 
domicils are separate, jonadiction in 
pmrtonam of the defendant mast be 
acqnired to give tiie decree extra-terri- 
torial Talidil?. 

People V. Baker has been repeatedly 
foUowed, (O'Dea v. ODea, 101 N. Y. 88, 
Williams v. Williams 130 N. Y. 193) and 
aeema to have orystallyaed into a mle of 
New York law. Its moat recent appear- 
ance is in Dana t>. Davie (22 N. Y. 
Sapp. 191) in the Common Fleaa, before 



Judge Piyor, SOtli February 1893. This 
was an action to annnl a marriage on the 
ground of the invalidity ofaUaaaachnsetta 
divorce of the defendant herein, granted 
on oonstmctive service of process by 
pnblioation, without personal service or 
appearance. The then plaintiff*a non- 
reaidenoe in Mosaaohnsetts at the time 
of the decree was alleged, bat held to be 
oonclnsively determined in his fovor by 
the divorce. Jndge Pryor forther said 
"The only gronnd therefore upon which 
the plaintiir may invalidate the divorce 
between the defendant and the other 
woman, is defect of jurisdiction in the 
Oourt pronoancing judgment to affect her 
status as a wife." 

"As the marriage purporting to be dis- 
solved was not celebrated in Massaohoaetts 
(This onght to make no diflbrence inter- 
nationally. Author,) aa the defendant in 
the divorce anit waa not domiciled in that 
commonwealth (aa in Hunt «. Hunt, A.) 
nor was served with prooeae, nor appeared 
in the action (as in Einnier v. Einnier, A.) 
it reaolts that by the law of New York, 
the jndgment against her is of no effect ; 
that she is atill the wife of the defendant ; 
(Though he is not her hnsband. A.) and 
that by necessary consequence, his marriage 
with this plaintiff is a nullity, (citing 
previons cases). To this oonolnaion I am 
compelled, but I am not forbidden to Bay 
that my reason revolts agi^nat it." Then 

to condense . "By Maaaachnaetta 

law the decree was valid and conclusive, 
and by Oheever «. Wilson, 9 WalL 109 
" a decree in divorce, valid and eSeotnal 
by the laws of the State where obt«ned, 
is valid and effectual in all other States." 
Yet the Massachnaetta decree ia to be 
pronounced a nnllity, becanae reating on 
oonatmotive service of process merely. 
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which N'ew York law holds of no avail. 
Nevertheless such constraotiye service of 
process is the foaDdation of the jnris- 
dictioD of this Court in the present case, 
lu reason, such seryice of process ebonld 
be sufficient in both States or in neither." 

" Eqnall; anomalous will be the effect 
of the judgment of this Court on the 
relation and rights of the parties. In 
Massachusetts not the former spouse, but 
this plaintifT is the lawful wife of the 
defendant ; while in New York the 
former spouse is still the wife of the 
defendant, and his connection with the 
plaintiff is a orime. Indeed reljing on the 
nullity of the Massachusetts^ decree, the 
former wife has instituted here an action 
for divorce from the defendant, on the 
allegation that his marriage with this 
plaintiff is an adulterous association. The 
Eiecutire of New York may demand from 
Massachnsetts the rendition of the defen- 
dant as a bigamist, but how can he be a 
bigamist whom Massachusetts had released 
from the former marriage ? The absurd 
and mischievous consequences of the 
present judgment do not relieve me from 
the necessity of pronouncing it ; but per- 
haps the exposition of them may not be 
amiss in the prevalent agitation for a 
uniform system of marriage and divorce. 
Judgment for plaintiff." 

This case gives so vivid a picture of the 
present New York view that do excuse is 
needed for the length of the quotation. 
"Anomalous effect" and " absurd conse- 
quences" are strong phrases, but how can 
the consequences and effects of a theory 
which considers that as dual which is in 
its nature single, namely, the relation be- 
tween two parties, be other than anomalous 
and absurd. 

A further consideration here arises. 



The idea of a marriage or divorce good 
only locally is repugnant to all the modes 
of thought of Christian civilisation. For 
a man and woman to be hnsband and wife 
in one state, and lover and mistress in 
another, cannot be reconciled with any 
notions of social decency, any more than 
the idea of a woman beiug wife to a man 
who is not her husband can be mode 
consonant with any theories of logic. Yet 
that is just what the Davis case decides. 
The marriage relation should certainly be 
held, in a given case, either to sabsist or 
not to subsist, and if divorce is to be 
allowed at all, common sense requires that 
a dissolution of the relation is valid or 
invalid per »e, and not valid here and 
invalid across the State line, — a state of 
affairs inconsistent with all ideas of the 
comity of States or Nations, whether that 
comity exists by sheer recognition of 
justice or by constitutional provisions. 

A territorial divorce, frankly recognized 
as such, is something unknown to any 
previous system of jurisprudence. The 
long conflict between the Scotch and 
Englisli Courts may suggest it, but the 
view there taken at one time was that the 
action of the Scotch Courts in purporting 
to dissolve a so-called " English marriage" 
was a mere nullity, not that the marriage 
was, in some mysterious way, half dis- 
solved. The early view was based on a 
mistaken conception of Lolley's Case 
(2 CI. & F. 576), where there was in fact 
no domiciliary jurisdiction at all, a 
limitation recognized later. (Shaw *. 
Gould, 3 H. L. 85). 

And surely, such a territorial divorce 
was not within the contemplation of the 
framers of the Constitution, nor can the 
requirement to give full faith and credit 
to the judgments of another State be 
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mtisfled bj the giring of a limittd faith 
aod oredit And imposing npon a man 
th« unheard-of statue of a hiiBband vith- 
oat a wife is not according that Talidit; 
aod efteot to the foreign judgment called 
for bjr Gheever *. WiUon or ennnoiated in 
Pennoyer e. Neff (9fi U. S. 714 & 736). 

Whetiier the Snpreme Conrt of the 
United States would entertun an appeal 
in BDch a case aa Davia *. Daris or 
People *. Baker on this oonstitntional 
point, and rerene these New York rul- 
ings, is of coarse nnoertun, bat logically 
Booh shonld be the result, and in the 
Baker Case itself the Ooort said "It 
remains for the Supreme Oourt of the 
United States, as the final arbiter, to 
determine how f^ » judgment rendered 
in Boch a case npon such snbstitated 
terrice of process shall be operatiTe with- 
out the territorial jorisdiotion of the 
tribunal giving it." 

Apparently no anoh appeal has erer 
been taken, bat if a proper case could 
once reach our highest tribanal the 
current of former deoisioDS points to a 
determination in accord with the reason- 
ing just set torOt, and in agreement with 
the preralent American view. (State v. 
Sohlaohter, PhilL N. 0. 620, Harding «. 
Alden, 9 GreenL 140, Ditson *. Ditson, 
4 B. I. 87. Thompson «. State, 28 Ala. 13 
and other oaees cited in Bishop, M. D. & S. 
VoL II p. 83 note). 

In this way a oonclnuve and satisfkotory 
settlement of the most argent phase of the 
question would be reached by the establish- 
ment of a oontrolUng antboiity. Let each 
State determine the causes for which, and 
process by which, the marriage tie may be 
loosed, and apply them to its own citiseni. 
Then let the Federal Courts lay down a 
rule by vhioh each determinations may 



have the efteot guaranteed to them by the 
Ooustitntion; and then, for the United 
States at least, these matters of vital 
importance will be pat on a basis logical, 
constitutional, and reached by that natural 
development, the results of which are bo 
much more enduring than radical innova- 
tions at the bands of legislatures experi- 
mentally inclined. 

The objection may be raised that a 
single State might under each conditions 
set ap a divorce colony whither all the 
disoontented of other States, who have 
found the yoke of matrimony heavy npon 
their necks, might oome and Snd swift 
and easy release from their burdens, and 
forthwiUi retam to their former homes 
to repeat the process at pleasare until 
marriage becomes a fiaroe and a system of 
oonseoutive polygamy is established. This 
argument has weight, and the danger is 
real, bat if the requirement of actual bona 
fidt domioil on the part of one of the 
parties is rigidly insisted upon as a con- 
dition precedent to jurisdiction, not only 
by the divorcing tribanal, but also by all 
Courts in which the decree is called in 
question, the danger will be reduced to a 
minimum, and if the domioil required in 
the first instance is one good internation- 
ally, the conflict will practically disappear. 
South Dakota's requirement of a mere 
residence of only 90 days is of course an 
absurdity, and usually a mere assumption 
of jarisdiotion ; and anotiier State would 
have good right to call tor independent 
proof of actual domioil animo fnansndt. 
Fraud also would always be a good answer 
to a foreign divorce pleaded, and actual 
notice when possible might be required to 
show good faith. This was apparently 
the controlling ground in Ohampon v. 
OhampoQ (40 La. Ann. 36) and 
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Doughty •- Donghty (28 N. J. Eq. 681), 
and what was said ia the latter case as 
to the extra-territorial recognition of a 
foreign divorce fonnded on the domicil of 
one party being a matter of pnre TOlnntary 
comity, and not required by the Oonsti- 
tution, may be treated as dictum. 

An inter-state conference to recommend 
s system with some sort of uniformity as 
to causes for divorce, and methods of sub- 
stituted service of process, would be of 
great advantage, and for some time there 
has been a motion on foot in that direction, 
but all such action is rather in the line of 
development and adaptation, than of the 
sola ti on of fundamental questions. 

The inter-state rale will in this way be 
the same as the international, as recognized 
in the latest English cases, Tnmer t>. 
Thompson (13 P. D. 37) and Ooulder «. 
Goulder (1892 Frob. 240)wbere Lopes L. J. 
sums up the doctrine in these words. "As 
a general principle it may be stated that 
jurisdictioti in matters of divorce depends 
upon the domicil of the parties at the 
time of the commencement of the pro- 
ceedings for divorce — independently of 
the residence of the parties, the allegi- 
ance of the parties, the domicil of the 
parties at the time of the marriage, tlie 
place of the marriage, or the place where 
the matrimonial offence or offences have 
been committed." In this case the respon- 
dent was not beard from and so far as 
appears from the report, not served, but 
the English Court granted the divorce. 
Tamer t>. Thompson, it is true, proceeds 
on the theory that the domicil of the 
husband is always the domioil of the 
wife, and a similar, but more limited, 
view is taken in Loker «. Gerald 
(16 L. B. A. 497, Uass. 24 June 1892) 
where a Colorado divorce, obtained by a 



husband domiciled there fh>m a wife still 
actually resident in Massachusetts, the 
former matrimonial domicil, was held 
good on this express ground. Bat this 
theory gives the husband an ondne 
advantage, and eaabtes him to secnre 
the benefit of less stringent divorce laws 
which are denied to the vrife, or on the 
other hand might enable him to prevent 
a divorce altogether, by acquiring a 
domicil in South Carolina where divorce 
is not recognized. In the general advance 
of the wife's legal position to one on an 
equality with her husband, snob partiality 
cannot be allowed, and this mast eventu- 
ally be recognized in all common law 
countries as it has been in general 
throughout the United States. 

The reasonable position would seem to 
be that the husband's domioil is prima 
faoit the wife's and so long as heoondncte 
himself properly must remain so; bat 
when bis conduct is each that the wife 
is held justiBed in leaving bis roof, obliged 
to do so, in tact, to prevent the plea of 
condonation if she sues for a divorce, 
then she may choose what domicil she 
will, have it recognized as hers by right, 
and bring her action nnder its laws and 
in its tribunals. Torebntthepresumption 
of a common domicil she sbonld be held 
to prove these facts to the satisfaction of 
the divorcing tribnnal, and an adjudication 
on Uiis point should be oonclusive unless 
attacked for fraud. This modification of 
the common law ia in Cut reoogniEed in 
Xioker «. Gerald where it is said " We are 
not now required to consider whether the 
rule of law would not be the same, in- 
dependently of the legal fiction that the 
domicil of the wife follows that of the 
husband." 

The Tarious proviaionB established by 
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statate or by precedent as to the oases in 
wfaicb the Oonrts of a given State will 
entertain an action for divorce, are foreign 
to the pnrpose of this sketch, which is 
concerned with the validity and effect of 
the decrees when granted. So far as the 
States limit their jurisdiction, as for 
iDBtsnoe by the FennsylTania mle, which 
requires that in some cases the offence 
mast have been committed within the 
State to allow the action (Brightly's 
Pnrdon's Dig. I. p. 612 note h.), they 
are within their sovereign rights, bnt the 
reEtrictions are not importantiatemation- 
ally. So far as they assame to extend their 
jnrisdiction beyond the limits recognized 
by interuHtional law, as does Sec. 1766 
par. 2 of the New York Code of Civil 
Procednre, to all cases where the parties 
were married within the State, apparently 
irrespective of their domioil at the time of 
the action, they oannot be considered to 
be good internationally. 

The validity of a foreign divorce once 
established, its effects follow as a matter 
of coarse, and there is little room for 
conflict. If the status is at an end its 
incidents most fall with it. So far as they 
may be regnlated by special statute, as to 
real property the lex loci r«i sitae must 
govern, and aa to personal, the law of the 
legal domioil of each divorced party at 
the time of the decree. To illustrate, a 
State may enact that a wife who is 
domiciled therein and is divorced, with- 
out personal service or appearance, by the 
decree of some other State, shall still have 
dower in her former hnsband's lands 
within the State. She will then take her 
dower, but it will be by virtue of the 
Statute, and not of the marital relation 
DOW dissolved. 

But to aSeai any right which is not a 



mere incident of the relation, or to impose 
any liability, jurisdiction inpenonam as 
to the party sought to be affected must be 
acquired tor the decree to be operative as 
to him, either intra- or eztra-territonally 
(Bishop M. D. 4 S. Vol. II Chap. III). 
This extends to all such qaestions aa 
payments of alimony, custody of children 
and the like, and also to the prohibition 
to remarry, which cannot be enforced at 
all against a defendant over whose person 
jurisdiction was not obtained. 

This prohibition of remarriage has often 
created appareitt conflict, but it appears 
to be definitely settled that it is in any 
case only binding within the State where 
the decree was rendered, being in the 
nature of a penalty. This is squarely 
decided in Van Yoorhis t>. Brintnall 
(86 N. Y. 18) and Moore t>. Hegeman 
(9S N, Y. 621) where it was strenuoosly 
contended by connsel (see Appeal Book) 
that the mere performance of the marriage 
ceremony in another State is not sufficient 
to escape the prohibition, bnt the Goart 
of Appeals held otherwise, and this is the 
general view. Alabama, Kentucky, Mis- 
souri and Kansas (43 Alb. L. J. p. 639) 
have what are known as reciprocal divorce 
laws, to the effect that a foreign divorce 
pleaded in their Courts when a new 
marriage is called in qaestion must not 
forbid the party pleading it to marry 
again. But this is purely a matter of 
voluntary and statutory comity, and 
while doubtless an admirable regulation, 
is not at all required by international law. 

So far as the principles here contended 
for are correct, they are part of the law of 
nations, bnt how (ax each nation recog- 
nizes and follows them is in its own dis- 
cretion. England does, except as to allow- 
ing a separate domicil to the wife. Aa to 
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the oontinental aations, there U mnoh 
djversit;. FraDce now goes as far oa 
llassachnBetts in recognizing foreign 
divorces properly granted in the hns- 
baod's domicil, (37 Am. L. Rev. p. 8) 
and Germany takes abont the same 
gronnd. Italy holds to the indiesoln- 
bility of its own marriages, in accord 
with the old view of Lolley's Case, bat 
recognizes dirorces in the case of other 
marriages when valid according to the 
nation^ law of the parties (18 Am. L. Bev. 
p. 34). Wherever the right of ezpatriatioa 
is recognized, all the incidents of the new 
domicil should also be allowed, mclnding 
any new status therein legally acquired. 
Bnt the general principles of the conflict 
are so fully illastrated in Knglieh and 
American jnrispradence that Oontinental 
cases oao add little bat further instances. 
Divorce is at best a necessary evil, and 
a concession to mankind by reason of 



infirmity and bardneBs of heart, bat it 
exists and mnst be regnlated for Ote 
safety of society. As to the caoaea 
which shall justify it, the proverb "ttt 
hominea, tat aantentiat" applies with 
striking force and it has been seen how 
great a oonfdsion is the result So long 
as States are sovereign and opinions differ, 
the oonfosion vrill oontinae, bat it may be 
rendered tolerable by the application of 
the aniversal principles of the yiw^sn/tum, 
so that resalts once dnly obtained are the 
same everywhere. The wont effects of 
the ooninsion are thereby prevented and 
Booie^ is tided over the time which most 
elapse before sabstantial aniformity as to 
the formation and dissolotion of the mar- 
riage tie, whereby society itself is boand 
together, is reached by the common oon- 
sent of Ohristendom, — "A oonsammatioD 
devontly to be widied," bnt still fkr oft 
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NOTES ON BLACKSTONE'S COMMENTARIES. 

BY PROP. GEORGE CHASE. 

(Tha pagei ralntnd to >l the hr g lnnlii t □! each pvwnph ire IhoM ol ChMa'i BUckatooa, jiA Ed.) 

IKTBODDOTIOH. SECTION I. 

NATURE OP LAWB IN OENBUAL. 



P. 1. The word " law," whether ap- 
plied to the action of natural forces or to 
human conduct, importB (Ist) the exist- 
eooe of a supreme power or anthori^, 
establishing and maiotMoing the law, and 
(2nd) the idea of aniformi^ or regularity 
of action which it is the object of the law 
to secure. The laws goTeming the action 
of the forces of nature may exhibit such 
unifomiity that it is possible to predict 
the events of the future, as when edipsee 
ue foretold and the exact times of their 
occurrence, or the riung and falling of 
the tides, etc. Bat haman laws, though 
designed to secure uniform obedience, are 
addressed to beings haring the power of 
choice, either to obey or disobey, and 
hence many Tiolations of law occur. For 
this reason human laws iuToWe a third 
element, vis., the imposing of a sanction 
or penalty, to secure obedience by giving 
forewsminge of punishment to follow dis- 
obedience. 

P. 8. The latter part of Blackstone's 
definition of law, tiz., "Commanding 
what is right and prohibiting what is 
wrong" should be omitted, for there are 
many lavs prohibiting what is not morally 
wrongful, and, on the other hand, a law 
may OTen command something which is 
not right. The fugitive slave law of 
former times would now be generally so 
regarded. 



A definition of law by a modem writer 
on jnrisprodence is that law is a "general 
rule of external human action enforced by 
a sovereign political authority " (Holland 
on Jurispradenoe, p. 36). Another writer 
says, "Law is a command proceeding 
from the supreme political aattiority of a 
state and addressed to the persons who are 
subject to that authori^" (Amos on 
Science of Iaw, p. 48). 

InUmational Law hardly falls within 
these definitions, since the nations observ- 
ing its reqniremente are under no superior 
authority controlling them. Still, the 
obligations created by such a system of 
law may be deemed analogous to those « 
arising from laws which owe their author- 
ity to established customs. International 
Iaw oonsists of "those rules of conduct 
in accordance with which, either in con- 
sequence of their express consent or in 
porsuance of the asage of the civilised 
world, nations are expected to act It is 
law only by analogy." (Holland, Jur. p. 
HI). 

p. 11. For a valuable recent decision 
in regard to ex pott fa4Sto laws, see Ering v. 
Missoari, 107 U. S. 2il, which declares 
that any law is az poti facto which is 
enacted after a criming offence is com- 
mitted, and which, in reference to it or 
its consequences, alters the sitnataon of 
the accused to his disadvantage. 
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P. 35. Interpretation mtiBt be dis- 
tinguielied from construction. The former 
conaidore the apparent literal meaning of 
the words, the latter broadens the view to 
consider the law in the light of its spirit 
and object, the intent of its maker, and 
all reasonable implications. It may thus 
happen that by construction a law may 
recelTo a meaning contrary to that ex- 
pressed by its words taken literally. Thns 
when a New York statute prohibited a 
physician from testifying as to information 
receiTed by him in attending npon a 
patient, it was nerertheless held that such 
testimony was admissible in a case where 
the patient had been a man dying from 
murder, and the physician attending him 
was brought into court to testify against 
the murderer. The intent of this statute, 
said the conrt, was only to exclude a 
physician's testimony when it might be 
detrimental to the patient's interests. 
(Piereon v. People, 79 N. Y. 484 ; fol- 
lowed in People v. Harris, 136 N. Y. 433). 

P. 26. An important rule of con- 
stroctioQ is expressed by the phrase 
noscitur a sociit, i.e. words are ander- 
stood or construed by associated words ; 
they take, so to speak, color from each 
other. This is usually by way of restrict- 
ing the more general to a sense analogous 
to the less general (People v. Bridges, 
142 111. 30). Thus a statute provided 
that "actions on bonds, promissory notes, 
bills of exchange, written leasee, written 
contracts, or othtr evidence! of debt in 
writing, shall be commenced within ten 
years next after the cause of ^tion 
accmed." The phrase " other evidences 
of debt in writing " was held not to extend 
to a different class of instruments from 
those previously enumerated. It could, 
therefore, be regarded as including only 



contracts whereof the parties intended to 
pat the evidence in writing when the 
contracts were made. Hence the phrase 
could not apply to a Utter, written afi«r 
the contract was made and admitting the 
indebtedness. (Wood v. Williams, 142 
ni. 269; see Ambler v. Whipple, 139 
111. 3X1). 

The New York Civil Code gives power 
to a surrogate to open or vacate his decree 
for "fraud, newly discovered evidence, 
cleric^ error, or other eufficient cause." 
It is held that this last expression means 
other cautee of tike nature vnth those 
tpeciJicaHy mentioned. (la re Tilden, 
98 N. y. 434 ; other examples are 
Mangam v. Brooklyn, 98 N. Y. 585, 
596 ; Sims o. U. 8. Trust Co., 103 N. ¥. 
473, 479). 

I'hat eontemparaneoua and continuous 
practical conttruction may be of great 
weight in determining the meaning of 
doubtful or uncertain provisions in a con- 
stitution or statute is held in McPherson «. 
Blacker, 146 U. 8. 1. Hence it was 
decided that the Michigan law providing 
for the election of presidential electors by 
popular vote in districts, instead of by 
general ticket, as is the common practice 
in the different States, was constitutional. 
The practice of the States in earlier timee 
showed that this was the way in which the 
Constitution was understood. 

P. 27. An important distinction exists 
between directory and mandatory statntes. 
A mandatory statute is one that must be 
obeyed ; a failure to observe its require- 
ments is fatal to the validity or regularity 
of the proceeding. A directory statute is 
one which is expected to be obeyed, and 
yet a failure so to do does not invalidate 
the act. (See French t>. Edwards, 13 
Wall. 511). 
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Thus in Meister «. Moore, 96 U. S. 76 
it u said that a statote may declare that 
no marriages shall be valid anlesB the; are 
solemnized in a prescribed manner, and 
wonld then be mandator; ; " bat snch an 
enactment is a very different thing from 
a law requiring all marriages to be entered 
into in the presence of a magistrate or a 
dergyman, or that it be preceded by a 
license or a publication of banns, or be 
attested by witnesses; such formal pro- 
▼imoDs may be construed as merely direc- 
tory." Henoe a statute of tiiis latter kind 
was held not to render invalid a marriage 
made simply by agreement, withoat any 
ceremony. 

P. 30. The reason why the common 
lav is called unwriHan law, though it is 
contained in written decisions, printed 
reports and treatises, etc., is because a 
decision or report is deemed to be only 
Mtdence of the law, rather than the law 
itself. The theory is that the rule of law 
has always existed and that the court, in 
rendering its decisions, simply declares 
the law. As to some departments of the 
common law which have been wholly 
developed in modem times, as railroad 
law, the law of telegraphs, etc. this theory 
seems a somewhat violent presumption, 
but still it has been from early times a 
generally received legal conception of the 
natnre of oar common lav. Practically, 
however, we depend upon books and 
documents for oar knowledge of the law 
and not upon oral tradition. 

P. 36. " It is no doubt true that even 
a single adjudication of this courii upon a 
qneetion properly before it is not to be 
questioned or disregarded, except for the 
most cogent reasons and then only in a 
case where it is plain that the judgment 
was the result of a mistaken view of the 



condition of the law applicable to the 
qnestion. But the doctrine of «/ar« dtcistt, 
like almost every other legal rule, is not 
withoat its exceptions. It does not apply 
to a case where it can be shown that the 
law has been misunderstood or misapplied, 
or where the former determination is 
eridently contrary to reason. The aathori- 
ties are abundant to show that it is the 
duty of courts to re-examine the question." 
(Kumsey v. N. Y. etc. E. Co., 183 N. Y. 
79, 85, overmling Qould v. Hudson Biv. 
B. Co., 6 N. Y. 628). 

P. 37. Wallace on Reporiera is a useful 
book, showing the comparative valne of 
the early English reports. So the Lawytnf 
Reference Manual of Law Books by 
Mr. Sonle is a valuable book of reference. 

P. 61. To oonstituto a statute a public 
act, it is not necessary that it should be 
eqnally applicable to all parts of the State. 
It is sufficient if it extends to all persons 
within the territorial limits described in the 
statnto. (Pierce r. Kimball, 5 Me. 54). 
Thus a statute of Massachusetts for the 
preservation of the fish called bass in 
Duneton River in Scarboroagh wasdeemed 
to be a public statute, since it was 
obligatory upon all citizens and they must 
notice it at their peril. (Bnmham v. 
Webster, 6 Mass. S66). 

"A law which relates to persons or 
things as a class is general, bat one which 
relates to particalar persons or things of a 
class is special and private." Thus a law 
regulating the rights of married women, 
or of minors, or of aliens, would be 
general. {In re Elev. B. Co., 70 N. Y. at 
p. 360). "In this country the tendency 
has been to enlarge the limits of public 
statutes and to bring witbin them all 
enactments of a general character, or 
which in uiy way affect the commanil^ 
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at large." (Satherland on Statntory GoQ- 
Btrnction, g 193). 

B; the M. Y. Oonstitation (Art. 8, g 18) 
the legislature ia prohibited from paenng 
a priTat« or local bill, "changing the 
namefl of persons, incorporating Tillages, 
granting to any oorporstion, association, 
or individaal the right to lay down rail- 
road tracks," and for viuioaa other 
purposes ; btit "the legislature shall 
pass general laws providing for such 
cases, and for all other cases which in its 
judgment ma; be provided for by general 
laws." So " no private or local bill shall 
embrace more than one subject and that 
shall be expressed in the title." (Id., gl6.) 

P. 54. For interesting cases showing 
that penal statutes are construed strictly, 
see Bowles v. Habermann, 95 N. Y. 316, 
861 ; People v. Bosenberg, 138 N. Y. 410. 

P. 57. When a statute amends a former 
statute "so as to read as follows," it 
operates as a repeal by implication of in- 
consistent provisions in the former law, 
and of provisions therein which are 
omitted in the latter. 

When the amendatory act re-enacts 
provisions in the former law, either in the 
very same words, or by the use of equiva- 
lent though different words, the law will 
be regarded as having been continuous, 
and the new enactment, as to such parts, 
will not operate as a repeal, so as to affect 
a duty accrued under the prior law, 
although, OS to all new transactions, the 
later law will be referred to as the ground 
of obligation. {In re Prime, 136 N. Y. 
347). In case the amendatory act is 
repealed, this does not revive the original 
act, but both fall by virtue of the repeal. 
(People «. Wilmerding, Id. 363). 

P. 60. A statute read as follows : 
"Ooods and chattels in the possession of 



the person opposite to whose name the 
taxes are set down, or upon the lands for 
which snoh taxes are assessed, shall be 
deemed to belong to snch person ; and no 
claim of property made thereto by any 
other person shall be available to prevent 
a sale." 

Said the Court of Appeals, in constming 
this statute, — " It is manifest that this 
language cannot be taken literally. If one 
should drive upon the land taxed with a 
horse and wagon, simply to make a call as 
a visitor, or as a physician, or as anofBcer 
in the discharge of his officitU duty, could 
the property be taken out of his possession 
to satisfy the tax P If a thief bad stolen 
the property, and taken it temporarily 
npon the land, ooald it be taken from his 
possession and sold for the tax F If one is 
passing over the land of anotiier on his 
own buuness, can he be stripped of all the 
property in his possession for a tax npon 
the land ? It cannot be doubted that the 
law-makers did not intend that this law 
should be applied tn such cases ; and yet 
they are within the letter of the law. The 
law-makers cannot always foresee all 
the possible applications of the general 
language they nse ; and it frequently be- 
comes the dn^ of the courts in constming 
statutes to limit their operation, ao that 
they ahall not produce abntrd, unjuat or 
ineonmnient reavlta not eontemplatod or 
intended," (Lake Shore etc. B. Co., «. 
Boach, 80 N. Y. 339). 

Boos I. Ghaptbs I. 

RI0HT8 OF PBBSOHB. 

"There are some rights in which the 
ttaiut of the persons concerned has to be 
especially taken into consideration, while 
in others this is not the case. This dis- 
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tiDotioa has led to & diviuon of Law into 
the "law of persona" and tho "law of 
things." Although the diatinction, as now 
drawn, is of modem date, the phtaaeology 
in which it is expressed is as old as the 
tame of Gaias, and probably ranch older. 
Gaiaa writes (Inst. L 8) Omiu avttmjut 
quo Mtimur vtl ad peraenai pertintt, vtl 
ad ns. We may identify, tiiongh only 
approximately, what the Romans called 
the "law of persona" and the "law 
relating to things" with a distinction 
between, on the one hand, the persons 
in whom a right resides or against whom 
it is available ; and, on the other hand, 
the objects over which it is exercised, and 
the aots by means of which it is enjoyed. 
Though the Boman writers shortened 
Ju* quod ad jwmmtu ptrtintt into jut 
poraonarum, they never abbreviated jut 
quod ad rtt ptrtinet into jut rtrum. Yet 
their later followers have talked ot jut 
Torum as well as of jut ptrtonarum, 
thereby oaosing not a little confusion ; 
and Sir Matthew Hale, adopting these 
phrases, mistranslates them "rights of 
persons and of things," and is followed 
by Blackstone." (Holland's Jurisprudence, 
pp. 113, lU). 

" AnoUier grand division of rights is 
into rights inptrtonam and rights in rem. 
A right tn ptraoaam is one available 
against a definite person or persons; a 
right *fl ran is available against all 
peiBons indefinitely. A servant, for 
instance, has a right to his wages for 
the work he has done, available against 
a definite individual or master ; while the 
owner of a garden has a right to its 
exclusive enjoyment, available agtunet 
no one individual more than another 
bnt against everybody." (Id. p. 1:^2). 
P. 70. Under the IT. 8. tariif laws, an 



importer who pays duties on goods to the 
collector, in order to obtam possession of 
the goods, mast make « written protest 
at or before the payment, in order to be 
entitled to sae tor a recovery of money so 
paid, in case the law did not anthorize 
the collection of such duties. The col- 
lector's act is a form of "duress of 
goods." (0. 8. Eev. St g 8011). 

P. 79. In cases of Eminent Domain it 
is a mle that, in order to make the use 
"pnblic," a doty must devolve upon the 
person or corporation exercising the right, 
to fnmish the public with the nee in- 
tended. I'his nse may be limited to the 
inhabitants of a small or restricted 
locality, hut it must be to those in- 
habitants in common and not to a par- 
ticular individnal. The question whether 
a particular form of nse is a pnblic use 
is a judicial one. (Pocantioo Oo. v. Bird, 
180 N. Y. 249). 

In the case of the Niagara Falls R. Co., 
108 N. Y. 375, where land was taken 
for the construction of a railroad from 
the foot of tho American Falls, along the 
margin of the river, to the Whirlpool, it 
was held that the nse was not a public 
one. The reasons were that the road 
could only be operated during the summer 
months, there oonld he no habitations 
tdong the rente and no traffic or business 
except to convey visitors at the Falls 
along the river ; hence the proposed road 
was not a highway. 

As to the measare of damages in 
eminent domain cases, see Bangor R. 
Go. V. McGomb, GO Me. 390 ; Bohm v. 
Elcv. R. Co., 129 N. Y. 576. 

P. 80. The destmction, in the exercise 
of tho police power of the State, of 
property used in violation of law in 
maintaining a public nuisance, is not a 
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taking of property for public use, and Kansas were held to be constitntional, 

does not deprive the owner of it without though they had the effect to render the 

due process of law. plaintiff's costly breweries of little value. 

Hence the prohibitory liquor laws of (Magler v. Kansas, 133 U. S. 623). 
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NOTES TO BISPHAM'S EQUITY. 



BY PROFESSOR ROBERT D. PETTY. 



§ 3. While it ia trne that a clear con- 
ception of equity cannot be obtained 
without s careful study of ita origin and 
growth, yet it is important to bear in 
miud that the early caaea are wholly 
inadequate to giye a correct view of the 
preMnt limits of the jurisdiction of eqnity. 
In the language of the Master of the 
Bolls in Knatchbult *>. Hallatt, " I inten- 
tionally say modem rules, because it 
must not be forgotten that the rules of 
courts of equity are not like the rules of 
the common law, supposed to haro been 
established from time immemorial. It 
is perfectly welt known that they have 
been established from time to time — 
sltered, improved, and refined from time 
to time. In many cases we know the 
Dames of the ohancellors who invented 
them. No doubt they were invented for 
securing the better administration of 
justice, bat still they were invented. 
Take such things as these : the separate 
use of a married woman, the restraint on 
alienation, the modern rule against por- 
petnities, and the rules of equitable waste. 
We can name the chancellors who first 
invented them, and state the date wlieu 
they were first introduced into equity 
jnrispnidettce ; and, therefore, in cases 
of Uiis kind, the older precedents in 
equity are of little valnc. The doctrines 
are progressive, refined and improved ; 
and if we want to know what the rules 
of equity are, we must look, of course, 
rather to the more modern than the 
more ancient cases." L. R. 13, Ch. D. 



696, 710. For a view of the duties of the 
Chancellor in the beginning of the seven- 
teenth century, see Earl of Ox/ord't 
Catt, 1 Ch. Rep. 1 ; WUtt v. Tudor't 
Leading Caau in Equity, p. 642, 6th 
Eng. Ed. 

I 7. In the Court of Chancery as in the 
Court of Exchequer there were two 
distinct tribunals : the one ordinary, 
being a court of common law ; the other 
extraordinary, being a court of equity. 
C/tas^t Blaekttont, pp. 640—643. 

Different courts of equity formerly 
existing nnder &« English system of 
courts. Mitford and Tyler's PUadingt 
and Praetice in Equity, p. 103. 

Causes and origin of the extraordinary 
jurisdiction of the Chancellor. Pomeroy'a 
Equity, § 18—29; SntlVt Equity, Ch. 1. 

§ 9. The rule in equity is the same as 
at law, that a demurrer cannot introduce 
as its support new facts which do not 
appear apon the face of the pleading 
demnrred to. In equity new facts should 
be set np by plea or answer. Stewart «. 
Maiterton, 131, U. S. 151, 158. 

The proper office of a plea is not, like 
an answer, to meet all the allegations of 
the bill; nor like a demurrer, admitting 
those allegations, to deny the equity of 
the bill ; but it is to present some distinct 
fact, which of itself creates a bar to the 
suit, or to the part to which the pica 
applies, and thns to avoid the necessity of 
making the discovery asked for, and the 
expense of going into the evidence at large. 
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Farlty v. Killion 120, TJ. S. 303, 314; 
U. 3. V. C. ami 0. L. Co. 148, U. 8. 31. 

When 8Q answer is ander oath and 
reBponsive to the bill, it must be OTercome 
by the satisfactory eridence of two wit- 
nesses, or one witness and corroborating 
circumstances. Morrison v. Durr, 123, 
TJ. S. 618 ; S. D. Co. v. Silva 126, U. S. 
247; Dram v. Favtl 132, U. S. 487. 

1 13. The effect of the provision of the 
Judiciary Act (TT. S. R. 8., §723), is 
declaratory of the mie obtaining and 
controlling in equity proceedings from 
the earliest period in England, and alwajrs 
in this country. And so it has often been 
adjudged that whenever, respecting any 
right violated, a court of law is competent 
to render a judgment affording a plMn, 
adequate and complete remedy, the party 
aggrieved must seek his remedy in such 
court, not only because the defendant has 
ft constitntioufd right to a trial by jury, 
but because of the prohibition of the act 
of Congress to pursue bis remedy in snch 
cases in a court of equity. All actions 
which seek to recover specific property, 
real or personal, with or without damages 
for its detention, or a money judgment 
for breach of a simple contract, or as 
dMuages for injoiy to person or property, 
are legal actions, and can be brought in 
the Federal conrts only on their law side. 
Demands of this kind do not lose their 
character as claims cognizable iu theconrts 
of the United States only on their law side, 
because in some state courts, by virtue of 
state legislation, equitable relief in aid of 
the demand at law may be songht in the 
same action. Snch blending of remedies 
is not permissible in the courts of the 
United States. Seoit v. Neely, 140, 
U. 8. 106. 

In the courts of the United States, an 



equitable defense cannot be interposed to 
a legal action ; accordingly in an action of 
ejectment a recovery can be had upon the 
strict l^al title, and a court of law will 
not nphold or enforce an eqnitable title to 
land as a defence in such an action. 
Jphnton V. Christian, 128, TT. S. 374. 

Section 914 of the U. S. B. 8. in pro- 
viding that the practice, pleadings and 
forms and modes of proceeding in civil 
causes in the Circuit and District Courts, 
shall conform, as near as may be, to the 
practise, pleadings and forms and mode 
of proceeding existing at the time in like 
causes in the courts of record of the state 
within which such Circuit or District 
Courts are held, in terms excludes equity 
causes therefrom, and the jutispmdence 
of the United States has always recognized 
the distinction between lav and eqnity as 
under the constitution matter of eulMtanoe, 
as well as of form and procedure, and, 
accordingly legal and eqnitable claims can- 
not be blended together in one suit in the 
Circuit Courts of the United States, nor 
are eqnitable defences permitted. Scott v, 
Armtlrong, 146, U. S. 499, 612. 

If the defendant have equitable grounds 
for relief against the plaintiff, he must 
seek to enforce them by a seperate suit in 
eqnity. If his eqnitable grounds are 
deemed soffioient, he may thus stay the 
further prosecution of the action at law, 
or be furnished with matter which maybe 
set up as a legal defence to it. Northern 
Padfic Sailroad v. Paine, 119, TJ. 8. 
661, 663. 

§ 16. In many States in this counby 
including New York, the distinction be- 
tween actions at law and snits in equity 
has been abolished <N. Y. C. 0. P. § 3339). 
Still it seems that Ij^e effect of these acts 
has been to abolish formal differences only. 
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Srown V. Kalamatoo dreuit Judgt, 76, 
Mich. 374, £84. It ia true that in those 
Statea in which the two systems of 
procedure have been merged, all actioDs 
most be commenced in the same wa; ; 
that in ever; fonn of action the tacts 
coaatitnting the canse of action or defense 
must be truly stated, that fictions in 
pleading have been abolished and that 
both kinds of action are triable in the 
same conrts. Bnt the distinction between 
legal and equitable actions is aa fun- 
damental as that between actions ex 
amtraetu and ax delicto, and no legislatire 
fiat can wipe it out. Oould v. Cayuga 
Nationai Sank, 86, N. Y. 76, 83 ; Joa^h v. 
Lifotu, 15, Q. B. D. 380. Relief in equity 
rests in the sound discretion of the 
Chanceller and is granted as of grace. 
The decree of a chancellor is of grace, not 
<A right, and he ia not bound to make a 
decree which will do far more mischief 
and work far greater injnry than the 
wrong be is asked to redress. C. B. 
Coal Co. V. Mellon, 193Pa.S66 ; Frtendv. 
Lamb, 163 Pa. 539 ; Dalult v. D. M. Co., 
149 IT. 8. 315, 335 ; People v. Van Buren, 
136 N. Y. 253, 361 ; Hughes v. Bingham, 
135 N. Y. 347, 363. 

Pliability of decrees in equity. 

The judgments of common law, fol- 
lowing the writ upon which the action 
was founded were nniform, simple and 
inrariable according to the nature of the 
■ebon. In the Gonrt of Chancery no writ 
or formnla of action imposed any fetter 
of form and the court, not being tied to 
forms, was able to modify the relief given 
by its decrees to meet every emergency 
and to answer all the particular exigencies 
of the case. I. Spence £q. * 390. The 
same difference still exists. Sharon v. 
Tucktr, 144, U. S. 633. 547 ; Dudley v. 



St. Francii, 138, N. Y. 461, 459, The 
function of the prayer for general relief. 
Rogen v. JV. V. and T. L. Co., 134, JJ. Y. 
197. 

Preventive jurisdiction of equity. 

Legal actions are draigned to afford 
redress for injuries already inflicted and 
rights actnally invaded. Equitable actions, 
however, are not only remedial in their 
nature, bnt may also be brought for the 
purpose of restraining the infliction of 
contemplated wrongs or injuries and the 
prevention of threatened illegal action, 
which may be the occasion of serious 
injury to others. Thomas v. M. M P. 
Union, 181, N. Y. 45, 61. 

The right to trial by a jury. 

If facts are stated in a complaint which 
show that it is of an equitable nature, one 
is not entitled to a jury trial aa a matter 
ofright N. Y. Constitution Art. 1, 8ec3; 
BOl V. Msrrijuld, 109, N. Y. 202 ; Brovin v. 
Kalamatoo Circuit Judge, 76, Mich. 274 ; 
Aeksr v. Leiand, 109, N. Y. 5 ; Randall v. 
Bandail, 114, N. Y. 499. A court of 
equity may direct a verdict by a jury 
upon any single fiact or upon all the 
matters in dispute; bnt such verdict is 
not binding npon the judgment of the 
court It is advisory simply, and the court 
may disregard it entirely or adopt it either 
partially or in toto, Kohn v. McNuUa, 
147, XT. S. 238. 

Costs in an action in equity are within 
the discretion of the court. McCulloch v. 
Vebbard, 14, N.Y. Civ. Pro. R. 388, 391; 
Chipman v. Montgomery, 63, N. Y. 331, 
338, 109, N. Y. 281 ; Piper v. Trust Co., 
140 Pa. St. 333; 164 Pa. 470. 

In a snit in equity all persons who are 
interested in the question involved in the 
litigation, and npon whose interest the 
decree might have any effect, are proper 
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or necessary psrtics according to the 
oircumatancea. Story's Equity §28. Chap- 
man V. Forbes, 133 N. Y. S33. 

Therefore it is sabmitted that in thoBe 
States where eqaitable and legal relief is 
administered throagh one form of action, 
it is as important, to hare a clear nnder- 
standing of the limits of these two systems 
of jnrispmdence as in States where the 
two systems of procednre have not been 
merged. 75 Mich. 274. Botley v. JV. M. Co., 
123 N. Y. 650, 655 ; Vatl v. Reynolds, 
118 N. Y. 297, 302. 

g 37. There is great danger in follow- 
ing maxims too literally ; they are scant 
covers for great principles, and it is the 
duty of the court to ascertain and give 
effect to the spirit of the principle which 
the maxim dimly indicates but does not 
fully express. LouitviUe C. S. Co. v. 
mticke, 126 Indiana 239, 237; N. T. 
Bank v. Wetmore, 126 N. Y., 241, 261. 

The jurisdiction of equity is so com- 
prehensive that it affords relief where 
other tribttiials refuse to assist the plain- 
tiff, and its want of jnrisdiction is not 
to be inferred from the novelty of the 
questions presented. If. T. Bank v. Wet- 
more, supra; Meldrvm v. Meldrum, 12 L. 
E. An. (Col.) 65, 70; Piper v. Hoard, 107 
N. Y., 73, 76. 

Equity in the sense in which it is ad- 
ministered in the courts is not co-extensive 
in meaning with the term natural justice, 
as there are many matters of natural 
justice for the non-observance of which 
there is no redress in a court of equity. 
Snell's Equity, page 1 ; Lyons v. Planter's 
Bank, 86 Oa. 486. 

It is a familiar principle that a court 
of equity, having obtained jurisdiction of 
the parties and the subject matter of the 
action, will adapt its relief to the ex- 



igencies of the case. It may order a sum 
of money to be paid to the plaintiff and 
give him a personal judgment therefor, 
when that form of relief becomes necessary 
in order to prevent a failure of justice, 
and when for any reason it is impractiiv 
able to grant the specific relief demanded. 
Valwtins v. Riehradt, 126 N. Y., 278, 
277; Van Senssalaer v. Van Rerutalaer, 
113 N. Y., 207, 214. 

The jurisdiction in equity attaches, 
unless the legal remedy both in respect 
to the final relief and the mode of obtain- 
ing it is as efScient as the remedy which 
equity would afford under the same cir- 
cumstances. Eilbourn v. Sunderland, 138 
TT. S., 805, 514. 

§38. The maxim that equity follows 
the law must be applied with caution, 
since a court of equity will refase to be 
bound by this maxim as a rule, where it 
would be contrary to the established 
principles of equity. Equity frequently 
ignores and opposes the law. Pomeroy's 
Equity, §§ 425-427. Instance of refusal 
of relief in equity because the remedy 
at law is complete and adequate. Bmitk v. 
Freeholders, 48 N. J. Eq. 627; Com- 
missioners V. Commissioners, 26 Atlantic 
Sep. 116. 

In many instances equity recognizes the 
legal title, but in case of injustice makes 
the bolder thereof a trustee for the person 
who in equity ia entitled to the property. 
Piper V. Hoard, 107 N. Y., 73 ; Ragsdale v. 
Ragsdais, 68 Miss. 92. 

§ 39. Ijacbes is a neglect to do some- 
thing that by law a man is obliged or in 
duty bound to do. The application by 
the courts of the doctrine of laches 
depends upon the circumstances of each 
case. In cases of continuing trusts that 
are strictly such, and recognized and 
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enforced in courts of equity only, bo 
long as the relation of tnistee aod cestui 
que trust coDtioQes, no length of time will 
bar the eestui que trust of his rights in the 
anbject of the trust as against the trustee 
unless circnmatances exist to raise a pre- 
sumption from lapse of time of an 
extinguishment of the trust, or unless 
there has been an open denial or repudia- 
tion of the trust brought home to the 
knowledge of the cestui que trust which 
would require him to act as npon an as* 
serted adverse title. Anderson v, Northrop, 
IS So. B. 318, 32*. Courts of equity in 
cases of concurrent jurisdiction consider 
themselrea bound b; the statutes of limit- 
ations which gOTern actions at law. In 
many other cases the; act upon analogy of 
cases at law ; but even when there is no 
such statute governing a case a defense 
founded upon the lapse of time and the 
staleness of the claim is available in equity. 
Bank v. Dispatch Co., 149 TJ. S., 436, 448. 
Instance where delay in resorting to a 
conrt of equity cannot be considered 
laches by one in peaceable possession of 
lands. Ruchman v. Cory, 129, U. S., 887. 
The defense for laches and stale claims 
cannot be set up against the United States. 
U.S.V. Dallas, 140, U. S., 699, 632. 

In equity the Statute of Limitations 
does not run where fraud is concealed, 
[1891] 1 Ch., 647; Bestey v. If.M. Co., 
123 N. Y., 5S0, Code C. P.. §382, subd. 5. 

The period of limitation of equitable 
actions fixed by statute, is not, where a 
purely eqai table remedy is involved, 
equivalent to a legislative direction 
that no period short of that time shall 
be a bar to relief in any case, or pre- 
clude the conrt from denying relief in 
accordance with equitable principles for 
nnnjosonable delay, although the full 



period of the statute has not elapsed 
since the oaose of action accrued. Cal- 
houn V. Millard, 121 N. Y., 69, 82; 
Mason v. Sanford, 137 N. Y., 497. See 
Oode C. P., g 388 ; Lacon v. Laeon, [1891] 
2 Oh. 498. 

g 42. The courts will leave the parties 
to a fraudulentconveyance precisely where 
they have placed themselves by their own 
fraudulent acts and will aid or assist 
neither party. 137 111., 206 ; but see 
140 IT. S.. 234, 239. An obligation will 
be enforced though indirectly connected 
with an illegal transaction, if it is sup- 
ported by an independent consideration 
so that the plaintiff does not require the 
aid of the illegal transaction to make out 
his case. Armstrong v. American Bx. 
Bank, 133, XT. S. 433, 469 ; Foster v. 
Winclmter, 92 Ala., 497; Pennington v. 
Toad, 47 N. J. Eq, 569. Instances where 
equity has refused its aid to unconscionable 
demands. 162 Pa. 268,629; 149 U. S., 
316, 323. 

g 43. This miaim applies to the 
defendant as well as to the plaintiff. 
Brown v. Lake Co., 134, U. S. 630. 

Instances of the application of this 
maxim. Searl v. School District, 133, 
TT. S. 28; )S<mtMv.Pra2/, 133, 111.308,314. 

In cases of usury equity suffers the 
party to the illicit contract to have relief, 
but whoever brinp a bill in cases of usury 
must submit to pay principal and interest. 
Mortgage Co. v. Jefferson, 69 Miss, at 
p. 786. 

The rule as to imposing terms upon a 
borrower of money at a usnrius rate of 
interest, when he seeks relief in equity has 
been changed in New York by statute. 
For extent of change, see Buckingham v. 
Chming, 91, N. Y. 625. 

§44. Tailbg v. Official Receiver L. R., 
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13 A. 0. 647. This maxim will not be 
applied in faTor of one in poBsesBion of 
land under an exeontory contract of 
parchue so as to enable bim to deatroy 
or waste the property or impair the 
rendor'B eecority before the contract is 
performed. JUiUtr v. Waddingham, 91, 
Oal. 377. 

§46. In New York oa between different 
assignees of a chose in action by express 
assignment, from the same person, the 
one prior in point of time will be protected, 
though he has given no notice to either the 
subsequent assignee, or the debtor. liiir- 
banh V. Sargent, 104, N. Y. 108, 118. 

§ 47. A court in one State cannot make 
a decree so as to directly affect land in 
another State. But it can act npon the 
person having the legal title if he be 



within the jurisdiction, and compel bim 
to convey the laud or otherwise comply 
with its decree. It is the conveyance 
which baa the effect and not the decree. 
Pointdexter v. Burmll, 83 Yo., 607; 
Wimer v. Wimer, 82 Va., 890. A court 
in one State has no jurisdiction to par- 
tition land situated in another State. 
Wim«r V. Wimer, supra. 

§ 48. Maxim does not apply where a 
statute allows a non-resident to be served 
by publication in an action affecting the 
title to real estate witiiin its limits. 
Amdt V. Qriggg, 134 U. S.,316. Instance 
of a court decreeing compensation where 
it could not give specific relief. Bftrdan v. 
Curtie, 21 Atlantic R. (N. J.), 478. 
Equity lookt to the intent rather than the 
form. Snell's Bq., p. 42, 9th Eng. Ed. 
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school that has already attoiDed eo higli 
a standing, we earaeetly ask and expect 
the hear^ co-operation of ever; student 
of the school, its alumni and all those 
interested in the institntion. The 
CodraBLLOB is not the paper of the 
editors, bnt of the school. A few being 
more actively epgaged in working for it 
does not excnae the stndent bodj from the 
responsibility of its enocess. This lies with 
them finally. Conscious of the dispropor- 
tion of onr ability to onr responsibility, we 
ask the support of all the friends of the 
school. This we are confident will insure 



Roger Postrr. 
DwicBT Olhstead, 
Hahilton Udell, 

Frioebic R. Coudert, 
Hrmkv R. Frbelahd, 
James W. Albxahdbr, 
Wh. B. Hobnblowrr, 
Jambs W.Gerard. Jr. 
AsniAH H. Jdlihe, 
Harrington Pvtnam, 
Cborgb C. Avstih, 
Edwin L. Ford, 



Alfrrd C. Pettb. 



With this iseae The Gounsellob 
enters npon its third year ttnder the 
direction of a new board of editors. 
It is with no small degree of hesitation 
tod with a consoiousueBS of their short- 
comiaga that the editors assume the 
responsibility of the magazine to which 
we ask the students to subscribe and 
throngh which the Law School will come 
before the pablic. Bnt in onr etTorts to 
make The Oounbkllob worthy of the 



Generally perhaps the same affeotiou 
is not felt by students towards pro- 
fessional schools as towards AlmiuMatret. 
The shorter course and absence of campus 
and college life account in some measure 
for this. And yet the institntion that fits 
a man for his chosen profession and life 
work may fairly expect from him some 
interest in her welfare. Especially so 
when the institution is one that prepares 
a man in a profession so noble aa the law — 
ft calling in which one may pre-eminently 
serve his fellow men, his country and the 
Great Law Oiver. The sucoess of some of 
onr large educational institntions is greatly 
due to the operative interest of those who 
are or have been connected with them. 
The good that reBuIts from this interest 
is reactionary — the man himself is better 
for it He is thereby developing a spirit 
that effectually tends to make him a better 
citizen. The man who promotes the wel- 
fare of his school whether it be academic 
or professional makes the friendships and 
associations connected therewith, more 
solid, more profitable, more enduring. 
Evidently an organ wortiiy of the school 
would advance its prosperity. Hence it 
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iB clear that the stadente and alnmni of 
the institution vould help it in a material 
v&j by contributing to the exiBtence and 
aastAnance of such a paper. 

Yet The Counssllob woald not base 
its claims to be supported only on loyalty 
to the Law School — bat aims to merit 
approbation on its own acconut It is 
our design to make the magasJne helpful 
to students and graduates alike. 

One of the aims of the paper is to 
promote the study and research of all 
questions of public interest — but primarily 
of legal matters — and to aSord an oppor- 
tunity to the students of the Law School — 
-which they cannot find elsewhere, to 
exercise themselves in clear, forcible 
expression of thought. To the lawyer 
of to-day few things are more important 
than aoqairing an easy, lucid and oon- 
Tincing style in writing. There is far 
more pleading done in writing than in 
speaking. Whether it is unfortunate or 
otherwise, that in the forum the trend of 
the times seems to call for clear, concise 
work of the pen, rather than for brilliant 
and more extended oratory, we will not 
now discuss. This however is true, while 
ire would strongly advocate practice in 
debate, there is certainly as much demand 
to-day for force and power in writing as in 
speaking. Hence in the lai^ universities 
of the North the decided increase in 
interest and work in the literary 
periodicals and the lanqnishiog of the 
debating societies. There are some who 
can write who cannot speak — there are 
man; who from daily practice can talk 
-well, bat whose minds seem paralyzed 
when they take the pen in hand. There 
are many at the Iaw School who have not 
had the opportunity to gain this facility — 
there are some who have not attended 



college at all — and even those who have 
been engaged in some literary work at 
college have had no practice in dealing 
with legal subjects. This feature alone of 
The C0DNBSLI.OB makes it an important 
means of education in the school. For 
individoal benefit as well as for the wel- 
fare of the whole school every student and 
graduate of the institution should support 
the magazine. 

While it is one of our objects to afford 
an opportunity to the students for writing 
and to publish results of some careful 
researches by students, yet in order that the 
benefit may be greater to the reader there 
has been secured for The Copksbllib 
a list of contributors that embraces some 
of the leading members of the New York 
bar and of this country. Accordingly 
there will appear articles from lawyers 
whose recognized ability gives authority 
to what they writ& 

A new departure in the editing of 
The Counssllob, and one that will 
make the magazine of pertinent mi 
practical infiuence to each student in 
the Law School and to practitioners also, 
will be the publishing of the notes of 
the Law School lectures. Professor Obas^ 
Professor Petty, and Professor Beeves have 
consented to edit for it their fall notes 
on all lectures in both the senior and 
junior courses. Thus The Oodnsbllos 
will be able to print at each issae full and 
correct notes with citations of all the 
lectures for each month. As these will 
be the only complete notes printed in aoj 
form this year the magazine will be weU 
nigh indispensable to the students of th« 
school, as well as of great value to all 
lawyers. Besides the use in class-room 
and for examination it will enable each 
man to have bound at a small cost 
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complete correct well printed notes of 
all lectnrea in the entire conne of the 
Law School — which will be extremely 
Tftlaable for reference in practice. 

Asking support in behalf of onr 
School — we shall never theleae coneoien- 
tionsl; and faithfully endeavonr to make 
Ths Codnsbllob itself worthy of support 



BOOK-REVIEWS. 
Thb Law op WiLLB,by JohnB. Caasoday, 

LL.D. West Pab'g. Co., St. Paul, Minn. 

This is an excellent brief manual of the 
Law of Wills by Judge CBseoday of the 
Wisconsin Supreme Court, who is also 
Professor of Constitutional Law in the 
University of Wisconsin. It is sabstan- 
tially a publication of the lectures on this 
subject delivered to the law students of 
the University. The book gives a 
oomprebensive surrey of the whole topic, 
in a clear and saccinct form of statement. 

Thb Ahskican State Bbpobtb, Vol. 
XXXI. Edited by Abraham C. Free- 
man, Esq. Bancroft-Whitney Co., San 
Francisco. 

This series of reports contains a selection 
of the most valuable recent decisions from 
the courts of last resort in the different 
States, and to every decision is appended 
a valuable note by the editor, collating 
cognate cases and stating the general 



principles of law, as sttpporied by the 
weight of authority, beu'ing on the 
questions involved in the decision. Mr. 
Freeman has been long and &vorably 
known to the profession by his nsefnl 
treatises on Judgments, oo Executions, 
and on Partition. The present volame 
contains many cases of special interest 
and value, and the notes are admirable. 
We notice one note in particalar on 
"Undue Influenoe as affecting the Validity 
of Wills," that covers twenty pages 
(pp. 670-690), and gives an excellent 
survey of the latest and most valuable 
decisions upon this important qnestion. 

United States Cibcdit Cohet op 
Appeals Repobts. By members of 
the Editorial Staff of the National 
Reporter System. Vol.1. West Publish- 
ing Go. 

This is the Srst volame of the reports 
of the new Circuit Courts of Appeals, 
which were established under the Act of 
Congress of March 3, 1891, in order to 
relieve the U. S. Sopreme Court, which 
had found itself utterly unable to keep up 
with its calendar. A copy of this statute 
ia prefixed to this volume, and the rules 
which have been adopted by these courts 
are also given. Numerous notes are 
appended to the decisions, and both these 
and the head-notes show the usual careful 
editorial work of the West Publishing 
Company's staff. 
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Danibl Lobd, Jtthiob. 



Daring the summer days jast passed — 
not long after the class of '94 had 
separated for raoation — one of its mem- 
beTH was removed by death. As his class- 
mates assemble to resnme their work — 
his place is Taoant Bnt his memory is 
affectionately cherished by those who 
knew him. 

Son of Daniel Lord, he was the seventh 
in a distinguished line to bear that name. 
For fonr generations his sires hare been 
prominent professional men — for three 
generations they have been lawyers of high 
standing. Thns by inheritance he seemed 
fitted for the profession of the law, which 
he had chosen. 

Descended from an honored family, 
Daniel Lord Junior was worthy of his 
parentage. He was bom in Brooklyn on 
the seventh day of March 1871. He 
attended the St Pauls Cathedral School 
in Garden City. After preparation by a 
private tutor, at the age of seventeen he 
entered Yale University and graduated in 
the class of '92. In the fall of the same 
year he became a member of the Kew York 
Law School. He had completed but one 
year's study there when, on Jane the 
twentieth 1893, while with his family in 
Chicago, he met with the accident that 
ended his life. 

Seldom does the last messenger come 
with such grievous hand. When in the 



course of nature man lives ont his allotted 
four score years and ten, it is easier to bov 
and say "Thy will be done." But when 
the young man is cut ofTin the strength 
and vigor of youth, strong in body and in 
mind, in the prime and full tide of his 
manhood, the future opening bright be- 
fore him, our loss is greater, and our 
grief more poignant. 

The writer — his classmate in College 
and in the Law School — knows personally 
the high admiration and esteem in whioh 
he was held by his fellow stadents. At 
Yale he was admired and loved for sterling 
qualities that formed a noble character. 
He was a member of the Bta Phi Sophomore 
Society, of the Psitlpsilon Fraternity, and 
of " Scroll and Key." In a college where 
honour is cherished so zealously his con- 
freres nnhesitatingly pronounced him 
thoroughly honourable. With an honesty 
of heart and mind rarely met with, and 
a manliness noble and refined, be was 
always found on the aide of truth and 
fairness. In every particular he was 
straightforward and upright, and always 
oonscientions to such a degree that he 
was ever ready to undergo any loss for the 
sake of principle and right 

To Stirling manhood and real worth 
were joined in him all the qnalities re- 
quired to uonstitate a gentleman. He 
would well have graced those times when 
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gentJe coartesiea obtained more than the; 
do to-day. As a man is not made bttt 
born a poet, so be waa not onl; a gentle- 
maa by caltore bat bf nature. Hence he 
vaa always a gentleman. Such was his 
refined and oaltivatod diBpoeition, that it 
banished from his presence e?er7 appear- 
ance of imparity or coarsenesa. Oonrteons, 
kind, generous, pore, unselfish, he was a 
perfect gentleman. 

Ho really was what be appeared to be. 
He had high ideals and was coneiBtent 
To all pretenoe he was opposed. His 
friendship was without dissimulation. 
He was &ee from all deceit and show. 
Without religious ostentation he lead a 
pare, unselfish life. His exquisitely re- 
fined nature, bis delicate perception 
and his good taste gaie him social 
excellence. tTnaflected and attractive lu 
bis intercoarse, bright, clever and original, 
be was a delightful oompanion. He was 
not contentious, but was ready whenever 



it became necessary, frankly to give utter- 
ance to his views— always well defined and 
decided. He was inflaential — not because 
he sought prominence — but because of his 
unselfishness, impartiality and good sense. 

He was a man whom others were glad 
to know and knowing loved. 

Notwithstanding our submission to His 
will who doetb all things well, we cannot 
bnt monm it was not ordained that he 
should iulfil onr bright expectations of 
his future. Bnt we should be thankful, 
Uiat in the memory of Daniel Lord Junior, 
we hare an attractive example of all that 
is just and generous, of noble manliness 
and high character pure and true, graced 
by all gentle courtesies. 

As the ohords of the harp continue to 
vibrate according to the touch of the 
master's band after it has been withdrawn, 
so our hearts, having felt the inflneuce of 
Daniel Lord's life, will respond to it in 
affection and parpose in the future. 
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LEGAL DO&MATISM UPON THE SUBJECT OP INaANITY. 



BY J. HAMPDEN DOUGHERTT. 



<A PAPER READ BEFORE THE SOCIETY OF 

If a body of intelligent men, whose 
minda were nnaSected by any legal tbeo- 
ilea of mental disease, shonld be asked to 
define insanity, the natural reply of the 
great majority wonld be that medical 
science was alone qualified to give a fit- 
ting definition. Insanity, they would say, 
ia mental disease. Laymen are no more 
oapable of diagnosing disease of the brain, 
or derangement of the uerTons functions, 
than they are of diagnosing a physical 
disorder. In faot they wonld say, waiv- 
ing all claim as to the diatinction between 
jnind and matter, since we know mind 
only throDgh its physical manifestations, 
insanity is a physical disorder. It is dete- 
rioration or lesion of brain tissue. The 
specialist in mental disorder or the alien- 
ist, as we commonly term him, is the only 
person equipped to define or diagnose in- 
sanity. But this conclusion which would 
doabtless be almost unanimous, has, as 
the history of lunacy demonstrates, been 
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slowly and reluctantly attained, and in 
jurisprudence it is by no means an ac- 
cepted truth. The law so far accords 
with the intelligent lay judgment as to 
hold a lay witness disqualified from char- 
aoterizing the mental condition of a per- 
son. (People V. Conroy, 97 N. T. 62; 
Olapp V. PuUerton, 34 N. T. 190). 

His hallucinationB, his eccentricities of 
speech or deportment, being matters of 
fact, the non-expert witness may describe, 
and be is allowed to go further and to 
declare whether the facts which be states 
are, in his judgment, such as comport 
with the conduct of a rational or an ir- 
rational person. Beyond this his views 
are not received in courts. He may not 
assert that the person whose sanity is in 
question is either sound or ansonnd of 
mind nor answer any hypothetical inter- 
rogatory concerning the phenomena of 
lunacy. 

The law admits that the symptoms of 
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iDBanit; are sobjecta for ^ieniata. The 
exJBtenoe of cerebral disease in an; case 
is a queation of fact. In a controvers; 
touching a will or a contract, or the com- 
petency of a person to manage his affairs, 
the issue to be decided is unanimonsly 
admitted to be one of fact, and the law, 
without arroguting any pecnliar esoteric 
knowledge, opens the door to expert evi- 
dence, and without preconceptions en- 
trnets the decision to the appropriate 
tribunal as a pnre question of fact. 

When we turn to the provisions of 
criminal law we find, curiously, and we 
fancy illogically and irrationally enough, 
that this simple rule, adopted in all civil 
transactions, is either not applied at all or 
is only partially applied, while the judges 
reserve to themselves the prerogative of 
employing some metaphysical formulas 
despite the protests of medical science 
that these judicial principles are not only 
anttqaated, but discredited by all lunacy 
experts. It is a remarkable fact that in 
this branch of criminal j urisprndence pre- 
oonceptioDS should be allowed to usurp 
the functions of science, while they are 
given no weight in aoy other branch of 
criminal law or in any civil case. Courts 
have no controlling views about gravita- 
tion, or the nudulatory theory or light or 
sound, or upon the new or the old chem- 
istry, or as to the bacterial origin of dis- 
ease. But when the question at issue 
touches the meutal responsibility of a 
person under indictment for crime, the 
courts in general insist upon tryiug his 
mental condition by the test, whether at 
the time he committed the offence he was 
capable of distinguishing between right 
and wrong. Whatever the testimooy, the 
test is applied. Even if its purport has 
been to show that the derangement of 



mind resulted in destruction of power to 
resist the insane impulse, the judges per- 
mit such evidence to go before the jury 
and then virtually destroy its efficacy by 
charging the jury that ^e real test of 
insanity is the capacity to decide between 
right and wrong. 

The law persists in treating insanity in 
criminal cases, although in no others, as 
of metaphysical and not pathological 
origin; as a disorder which can be ex- 
plained by writers on Mental Philosophy; 
whereas, according to all alienists, and 
according to the law in all other classes of 
oases, it is exclusively a pathological 
inquiry as to what constitutes mental 
nnsonndness. The reasoning of the meta- 
physician is that if the intellectual pow- 
ers, although impaired, are not so affected 
by disease as to obliterate the conscious- 
ness of right or wrong, the will ought to 
resist the insane impulse. The alienist, 
on the uontrary, empbatlcally declares 
that the insane nenrosis may have its rise 
in the emotions or in the will; that for a 
time, its sole manifestations may be in 
disordered affeotions or degenerate morals, 
and that even when the so-called intellM- 
tual faculties have been invaded by the 
disease, the coiiscicnsness of right or 
wrong may remain for a time undis- 
turbed ; but the will may be powerless 
to control the impulses which are en- 
gendered by reason of the morbid state 
of the mind. 

Of late years there has been a growing 
disposition in some of onr States to regard 
the question to be tried in criminal oases 
whei-e the defense is insanity, as precisely 
the issue which is tendered in every civil 
case involving mental disorder, which is, 
whether the accused is of sound or of 
unsound mind, and to leave to the jury 
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the deoinon of the qnestioD as a plain 
questioa of fact. Although in this State 
there have been oooaaional departnies 
from the "right and wrong teat," as it is 
commonly stjled, the oases in the main 
support the rale, first distinctly forma- 
lated in England by the judges of the 
Qneeo's Bench in their celebrated reply 
to the qnestioDS of the House of Lords in 
McNanghten'B case, to which I shall here- 
after more fally refer. This rale was 
applied in this State in the caee of the 
n^ro Freeman, who was indicted for the 
murder of the VanNest family, baa been 
reiterated in more recent cases, and was 
again promulgated in the Court of Ap- 
peals in Flanagan v. People, 6S M. Y. p. 
467, where Judge Andrews, writing for the 
Court, held : " It mnst be i^arded as the 
settled law of this State that the test of 
responsibility for criminal acts, where un- 
Bonndness of mind is interposed as a 
defense, is the capacity to diBtingnish 
between right and wrong at the time of 
and with respect to the act which is the 
subject of the inquiry." 

Within a few months after its deoision 
in the Flanagan case, the Court of Ap- 
peals found occasion to lay down the test 
of insanity in a civil suit, and the two 
decisions may instructively be placed in 
contrast The Court had before it for 
review a judgment in a case against a 
life insurance company upon a death pol- 
icy. The insured had committed suicide, 
and the defense was that his act avoided 
the policy, under a clauBe of the contract, 
providing that if the insured should die 
by his own hand the policy should be null 
and void. To overcome the defense, the 
plaintiff relied upon the insanity of the 
insured. As a test of his insanity the 
Court below instructed the jury that if it 



should believe the insured in taking hie 
life was incapable of knowing that the act 
was wrong, he must be found insane. 
Bnt this test, the time-honored toach- 
stone in orimina] oases, was repudiated by 
the Court of Appeals. Said Bapallo, J., 
" To take a case oat of the proviso (of 
the policy) the party must have been 
insane to snch a degree as to render him 
nnconsoious that the act he did would 
cause his death, or be most have com- 
mitted it under the inflaenoe of some 
insane impulse which he could not resiBt" 
" The real question," oontinues the Judge, 
"is whether he did the act consciously 
and voluntarily, or whether, from disease, 
hie mind had oeased to control his ac- 
tions." 

Precisely the same antecedents and 
symptoms might be predicated of the 
two cases, but in the case of a suicide, 
the court would pronounce him insane, 
while in the case of a homicide, if he 
knew right from wrong, he would be 
punished as sane. 

The Freeman case, to which allusion 
has already been made, famishes another 
illostration of the curious contrarieties of 
of the law. Governor Seward, who de- 
fended Freeman, claimed before the trial 
that his client was then insane and there- 
fore exempted, both by the statute and 
common lav, from pleading to the indict- 
ment. Upon the trial of this preliminary 
question it was held that the test should 
not be applied, whether at the time of 
committing the offense with which be 
was' charged, the negro was incapable of 
discriminating between right and wrong, 
but that the simple question of his sanity 
or insanity was one of fact, to be deter- 
mined by the jury upon all the evidence. 
Thus it appears that if it be claimed 
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by the aooneed that he is insane when 
)»onght totrialaDdtheisaae is whether he 
is Bane enoagh to be put upon hia defense, 
a different test is applied to determine his 
sanity or insanity, &om that which ob- 
tains when the qnestion of his responsi- 
bility for the alleged crime is the issue. 
In some jnrisdiotions, and certainly in 
oar own State, the law, as Mr. Bishop has 
well said in his Talnable work on Criminal 
I^w, recognizes two kinds of insanity, 
insanity ander the oiTil law and criminal 
irrespoDBibility. It applies separate tests 
to each as we have seen. Tbo claim 
which I make ia that the test which still 
obtains in criminal cases is erroneons, nn- 
progressive, nnsoientific, and that in erery 
instance, whether the question be one 
arising under a contract or a will, or as 
to the mental competency of a person, or 
as to the necessity of patting him under 
restrunt, or whether the defense to an 
imputed crime be insanity, the sole point 
to be decided is, whether or not the per- 
son was insane, and that shoald be de- 
cided as a question of fact. 

In their allegiance to the English rale, 
as formulated in the HcNaughten case, 
the courts of this State have restricted 
the langaage of the Berised Statutes. 
The phraseology adopted by the reTisers 
is that no act done by a person in a state 
of insanity shall be punished as an offense. 
The langaage of the revisers ie not unlike 
the phraseology of the Code Napoleon, 
whiob, translated, reads: "That there 
can be no crime nor legal offense com- 
mitted by one in a state of insanity." 
Under the plain wording of our statate, 
it would have Beemed a simple question of 
fact to determine whether the alleged 
criminal was or was not insane, the solu- 
tion of which should be reached as the 



solution of all other matters of ^t, with- 
out the intrusion of legal preoonoeptionB 
or metaphysical notions. But the judges 
have so interpreted the statute as to roid 
into it the theory of the English judges 
in the celebrated McNaughten case, and 
so saooeasful has been their interpretation 
that, upon the adoption of the Penal 
Oode in 1882, the phraseology of the 
statute was ohanged so as to embody in 
terms the English rule. The statute as 
then altered reads as follows: " A person 
is not ezcased f^om criminal liability as 
an idiot, imbecile, lunatio or insane per^ 
son, except upon proof that at the time of 
committing the alleged oriminal act he 
was laboring nnder such a defect of 
reason, as either 

(] .) Not to know the nature and quality 
of the act he was doing ; or, 

(2.) Not to know that the act was 
wrong." 

Since this dogma of the English judges 
is now BO firmly imbedded in our criminal 
jurisprudence, it may seem useless as well 
as heretical to inveigh against it In fact, 
at the time of the passage of the Penal 
Code, in legal circles at least, the rule 
was commonly accepted, and it was sup- 
posed that the last word had been said 
against it. 

In the celebrated Onitean trial, Judge 
Cox had adopted it, following the spirit 
of aathorities both in England and in the 
United States, and the verdict in that 
case was supposed to operate as a oloeore 
of the diBCOBsion of moral insanity. The 
verdict was supposed to go farther and to 
decide not only that insanity could not 
originate in the impnlses or affections, 
leaving the reasoning faculties apparently 
unimpaired, but also that, whatever might 
be the impairment of the intellectual 
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fanotions, bo long u there rein«ned ant- 
ficient Tigor in the intellect to enable 
the nnfortnnate to know that an act 
was morallj and legally wrong, he was 
not so insane as to be free from rsBponai- 
bilit; to the oriminal law. It is pulian- 
larly that phase of the law wbiob I am 
oriticising in this paper. Despite the 
apparent olosare I assert that the rule of 
the Penal Code is wrong in principle, and 
that not only is the nniform opinion of 
medical authority against it, bnt that 
with every advanoing decade the opposite 
mle ia gaining gronnd. 

Scientific treatment of insanity may be 
justly said to have had its origin within 
the present centnry. Medieval treatment 
of the insane ia a well-known chapter of 
atrocitiee, and the barbarities perpetrated 
during the Middle Ages npon the nnfor- 
tooate victims of mental disease seem to 
have persisted almost to the close of the 
eighteenth centnry. Neither law, nor 
tnedicine, nor hnmanity seems to have 
made distinction between the criminal 
and the insane. It is with a shudder 
of horror that we read of an act passed in 
oar own State, as late as 1798, for appre- 
hending and pnnishiDg ditordtrly per- 
sons, one section of which, treating luna- 
tics as offenders against public peace, re- 
quires tbem, where dangeroas, to be 
looked np under order of two or more 
ma^strates and chained, should the magis- 
trates find it necessary. These unhappy 
persons needed medical, not pnnitive 
treatment Nor was barbarous treatment 
of the insane abandoned in Europe in 1800. 

In Toledo, in 1843, the wife of the Cap- 
tain General of Catalonia "was permitted 
to wallow in filth, naked, and to be made 
a public show." 

The praotioe of confining the insane in 



common jails, with hardened criminal 
offenders, oontiDned in this State as late 
as 1837, and was abolished by the legisla- 
ture in that year. Almost within the 
memory of living men has the system of 
public and private retreats for the insane 
been ingrafted upon the polioy of the 
State, and within a few years only has 
the legislature undertaken to reform the 
abuses of the county asylums for the 
panper insane and to establish State insti- 
tutions onder wise central supervision. 

The law of insanity, as expounded in 
the oriminal courts of Great Britain prior 
to the commencement of this centnry, 
adopted, as might naturally he assumed, 
in view of the advance during this cen- 
tury of pathological knowledge, singular 
miscoaoeptions; nor did the courts uni- 
formly adhere to one role. I^ord Chief 
Jnstice Hale, whose knowledge of insane 
disease must be judged by the science 
of his day (he believed in punishing 
witches), afiSrmed that an insane person 
oould not be expected to possess the intel- 
ligence of a child of fourteen years of age. 
It is evident to-day that no useful con- 
trast can be formed between a child of 
normal brain and a victim of any form 
of mental disease. He maintained also 
that there could be no partial insanity; 
that is, no insanity where there was not 
total overthrow of the reason. 

In Arnold's case, in 1733, Judge Tracy 
defined an insane person as "a man 
totally deprived of his understanding and 
memory, who doth not know what he is 
doing any more than an infant, a bnite or 
a wild beast" As Doctor Bay remarks 
upon this dictum: "According to this, 
the law did not consider an insane person 
irresponsible in whom there remained the 
slightest vestige of rationality. Speaking 
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of the views then praralent Bmong the 
EogliBh judges, Dr. Mnudsley well says 
that "insaiiity was tbeo a maoh less fre- 
qnent disease than it now is, and the 
popnlar notions oonoeroing It were de- 
rived from the observation of those 
wretched inmates of the madhooees whom 
chains and stripedr cold and filth had re- 
dnced to the stupidity of the idiot or 
exasperated to the fory of the demon." 

It must have been nnder the inflnence 
of the common notion that Mr. Bnrke 
made the inqairy, which is attributed to 
him when, upon one occasion, visiting an 
asylnm, after seeing a number of its in- 
mates whose demeanor was quiet, he 
asked, "Where are the insane?" The 
popular notion of insanity which even 
yet exists, asBocietes disordered intellect 
with furious, ungovernable conduct and 
violent eballitions of temper and speech. 
How erroneous this impression is, not 
only every alienist, but also every person 
familiar wi(b insanity, knows. 

From the brute or wild beast test, from 
the test of total overthrow of the mental 
powers the courts were compelled to 
recede early in the century and to allow 
that there might be insanity where there 
was delusion, although the victim of the 
mania was capable of thinking correctly 
and reasoning accurately upon subjects 
unconnected with his delusions. Hale's 
idea that there could be do such thing as 
partial insimity, although strongly en- 
trenched, received its coup de grace at the 
bands of the eloquent £rskine in the case 
of Hadfield, tried for shooting at George 
III. Hadfield suffered from pronounced 
delusions and was justly acquitted. Ers- 
kine argued that criminality could not 
co-exist with insane delusions where the 
delusions were the incitement to the al- 



leged criminal act; that if one afflicted 
with this form of mental disease should 
kill another person nnder the insane 
assumption that he was not a person, but 
an inanimate thing, or while insanely 
influenoed by the belief that his own life 
was in jeopardy from the other, he coold 
not be convicted of murder, for the essen- 
tial element of intent wonld be lacking. 
The decision was a great gain for medical 
science, but it did not go far enongb. It 
recognized that the delusion might be the 
real cause of the act, and that an act per- 
formed under an insane misappreheosion, 
blinding the doer as to its nature or con- 
sequences, coald not justly be denom- 
inated a crime. It recognised also the 
possibility of the co-existence of ration- 
ality with irrationalitry in the same indi- 
vidnal. Lord Erskine recounted the inci- 
dent of his cross-examination for several 
hours of a man suffering from mania, who 
was astute enough to bafQe his legal in- 
terrogator, until Dr. Sims advised the 
counsel of the nature of the delusion. 
TheroupoD Lord Erskine apologized to 
the witness for the rigid examination, 
upon the plea that he had not known 
the wituese* real character, when the 
latter solemnly answered: "I am the 
Lord Jesus Christ." 

From the position taken in HadSeld'a 
case the courts soon receded. In the caee 
of Belliugham, an undonhted lunatic who 
was tried for the murder of the Hon. 
Spencer Perceval, Chancellor of the Ex- 
chequer and first Lord of the Treasury, 
Lord Mansfield cbu^d the jury that to 
exonerate the prisoner, they must believe 
that, at the time of the assassination, he 
was incapable of judging between right 
and wrong — that is to say, knowing right 
from wrong in the abstract "There is," 
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he Bud, "a specieB of insanity where 
people take particalar fascies into their 
heads, vho are perfectly sane and sound 
of mind npOQ all other subjects ; but that 
is not a species of insanity which can ez- 
onse any person who has committed a 
crime, nnless it so affects his mind at the 
particalar period when he committed the 
crime as to disable him from distinguish- 
ing between good and evil or being judge 
ot the consequences of his actions." 

Here the test was first introduced of the 
power to distinguish between good and 
evil. Id Offord'a case, Lord Lyndhnrst 
adopted it with the modification that the 
accused, to be acquitted on the plea of in- 
sanity, most not have known that be was 
committing an offense against the laws of 
God and Nature. Lord Denman was, I 
believe, the first English judge to appre- 
ciate that brain disease impaired will 
power. In the case of the Queen v. Oxford, 
tried for high treason for shooting at the 
young Victoria with a loaded pistol, with 
intent to kill. Lord Denman charged the 
jury that "if some controlling delusion 
was in truth the acting power within him 
(the prisoner) which he could not resist, 
then be would not be responsible." Here 
was a clear acknowledgment that while 
the delusion may not have been the moving 
cause to the assault, there might hare been 
such mental distarhance as to awaken 
irresistible criminal impulses. 

The more one attempts to analyse the 
English cases upon this subject from 
Arnold'sonward, the more certain he is to 
approve the remarks of Lord Oampbell in 
the Honse of Lords, upon MoNaugbten's 
case, that there is a wide difterence both in 
the meaning and in words, in the descrip- 
tion of the law, given in these esses. The 
tendency had however bees to the genenU 



adoption of the rule that the act was 
orimiual and the prisoner responsible if 
he was aware at the time of its commis- 
sion that hia act was wrong, although the 
judges had not all agreed whether the 
wrong to whioh they referred was legal or 
moral wrong. 

Such was the state of the law when 
there occurred the trial of McNaughten 
for killing Mr. Edward Drummond, pri- 
vate secretary to Sir Bobert Peel, the Prime 
Hinister. McNaughten according to the 
evidence, was manifestly insane. He was 
a victim of insane suspicions and, laboring 
under the delusion that he was suspected 
aud tracked by some powerful combina- 
tion, whose evil purpose never took defi- 
nite form in his diseased braiu,he shot the 
secretary of the Premier. The trial re- 
sulted in hia acquittal. The verdict, which 
had been directed by Chief Justice Tindal, 
came like a shock to the public mind, 
producing such an excited public feeling 
as would have followed in this country 
had Gnitean been pronounced insane. 
The atrocity of McNaaghten's offense was 
aggravated by the inoffensive and exemp- 
lary character of his victim. The House 
of Lords, as part of the Law making 
power, critically discussed the case, with 
the view of ascertaining what was the true 
rule of law and whether the protection of 
society required the adoption of a severer 
code. The Lords generally thought it 
would be impossible to enforce any doc- 
trine which proposed to punish persons 
laboring under insane delasious, but as 
several of their number. Brougham in 
particular, criticised the rule applied in 
the case, it was finally resolved to submit 
a series of questions to her majesty's judges 
to elicit their views of the law. 

I have not apace to discuss these ques- 
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tions and answen folly. Two pointa in 
the answers of the judges are material to 
this disooBsioti. In reply to the second 
and third qaeations which related to the 
role to be submitted to the jar; in oases 
where the commission of a crime was 
charged and insanity was set tip as a 
defense, the jndges, answering the ques- 
tions together, " couTeniently," as they say, 
replied, that the jury ought to be told in 
all cases that every man is to be presumed 
to be sound of mind and to possess a snffi- 
cient degree of reason to be responsible 
for bis crimes, until the contrary be proved 
to their satisfaction ; and that to establish 
a defense on the ground of insanity, it 
most be dearly proved that at the time of 
committing the act, the party accused was 
laboring under such a defect of reason 
from disease of the mind as not to know 
the nature and quality of the act be was 
doing; or if he did know it, that he did 
not know that he was doing what was 
wrong. 

One of the questions was, "if a person 
under an insane delusion as to existing 
facts, commits an offense in consequence 
thereof, is he thereby excused ? To this 
the judges, with one exception, answered 
that "on the assumption that he labors 
under partial delusion only, and is not in 
other respects iusane, he must be con- 
sidered in the same situation as to respon- 
sibility as if the facte with respect to 
which the delusion exists were real. For 
example, if, under the influence of delu- 
sion, he supposes another man to be in the 
act of taking his life, and he kills that 
man, as lie supposes, in self-defense, he 
would be exempt from punishment." But, 
continued the judges, "if his delusion was 
that the deceased had inflicted a serious 
wrong to his character and fortune and he 



killed him in revenge for such suppoeed 
injury, he would be liable to punishment.'* 

" Here," says Dr. Maadsley in his '* Be- 
spoDsibility in Mental Disease" "is an 
unheaitatiDg assumption that a man, 
having an insane ddusion, has the power 
to think and act in regard to it reasonably/ 
that, at the time of the offense, he ought 
to have and to exercise the knowledge and 
self-control which a sane man would have 
and exercise, were the facta with respect 
to which the delusion exists, real ; that he 
is in faot, bound to be reasonable in his 
unreason, sane in his insanity. The 
judges thus actually bar the application 
of the right and wrong criterion of re- 
sponsibility to a particular case by authori- 
tatively prejudging it; instead of leaving 
the question to the jury, they determine it 
before hand, by assuming the possession 
of the requisite knowledge by the accused 
person." 

The conclusions of the judges in their 
reply to the House of Lords are usually 
styled the rules in McNaughten's case ; 
whereas no case wan then before the Hoaae 
of Lords or the judges, for determination. 

Let us pause a moment to analyse this 
dictum of the judges. What is meant by 
right and wrong? Is it legal or etbici^ 
right and wrong P If the standard is moral, 
who can declare that the accused, if snar- 
ing any form of mental disorder, had 
correct perceptions of the moral quality of 
his act? If the standard is legal, what ia 
to be the fate of those deluded ones whose 
insanity prompts them to violate human 
law under the morbid sway of some bncied 
higher principle ? If it is a mixture of 
the two, what possible test can be adopted 
for escape from the labyrinth of confusion 
which would thus be constructed ? Lord 
Brougham claimed that " the right is when 
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yoa mat aooording to law ; the wrong ia 
when jou break it. . . . DiatingniBhing 
right from wroog meaat a knowledge 
that the act the person was abont to com- 
mit wu poDiabable by law." Bat that 
this ia not the interpretation of other 
great jnriats is shown by their nae of eooh 
expressions as "laws of God uid Man;" 
"laws of God and Nature," etc. 

The real fault with the decision lies in 
its adoption of an arbitrary standard 
nttflriy illogical and inapplicable, when 
tried by medical science. There is not a 
physician in the land who wonld Tolnn- 
tarity employ any such test of insanity. 

The decision, it will be obserred, ig- 
Qores all forma of insanity, except snob 
as spring from delusions which are the 
palpable cause of the deed; and of this 
class treats only a circumscribed nnmber 
ts defenses. If the accused kill another 
under the insane supposition that his own 
life is in danger, he is to be acquitted^ 
bnt why he should not be exempted from 
the penalty of murder whore be takes life 
under the insane supposition that the life 
of hia child had been taken, or that his 
wife has been outraged ? The rule would 
treat the first as a case of rcTenge, the 
second as a case of jealousy. 

Ho far I have been dealing with palp- 
able, overt delusions leading directly to 
the commission of the offense. But in far 
the greater number of instances delusions 
have to the sane reason, no logical rela- 
tion to the evil impnlsea which they 
generate ; and yet to the insane, the nexua 
may be perfect. To assume that the sane 
Ere competent to decide in what way the 
delusion may affect its victim is to ^rm 
that the insane mind always argues in a 
normal way ; an assertion contradicted by 
medicalexperienceeverywhere. Whoconld 



have foreseen that a man under a delu- 
sion regarding wind-mills wonld commit 
mnrder, bnt to his disordered intellect, 
the act was logical. His confinement 
prevented the indulgence of his passion; 
if be killed some one of those about him 
his custodians would fear to detain him, 
longer and be could then pursue his 
cherished delusions. 

Beyond the sphere of this class lies a 
broad but obscure domain, the field of 
masked or hidden delusions, which may 
never have been known to exist, until 
some criminal deed has been committed. 
Yet as surely as some streams lose them- 
selves beneath the surface of the soil, to 
re-appear, has the mind in such cases 
bees unoonscionsly swayed by disease. So 
again in epilepsy, as all physicians know, 
there are periods when the homicidal or 
suicidal tendency may develop to the point 
of irresiBtibility. The sufferer from this 
dreadful disease may exhibit great intelli- 
gence, as history attests, but after an 
attack of petti mal or even of what wonld 
seem to be little more than vertigo, all 
sorts of excesses are possible. Beyond the 
epileptic field, lie the cases of uncontrol- 
lable moral impulse, coupled with masked 
delusions, altbongh probably sure to be 
followed by some insane exaltation or de- 
pression. In none of these instances can 
a correct diagnosis be bad by determining, 
even if it be possible to do so, whether the 
insane act was known to be wrong, for 
the consciousness of right or wrong ia 
seldom completely e&ced where there is 
any mind, however diseased. It is lack- 
ing in idiots and possibly in some classes 
of imbeciles, but not in snfterers from 
paresis, dementia, epilepsy or other insane 
neuroses. 

That the courts of this state should have 
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blindl; adopted tbe McNanghten rale, as 
they did in tbe FreemaD case, is certainly 
extraordinary. It was not the old com- 
moa lav role nor were they reqnired to 
follow it By the constitution of the state 
only the common law of England in force 
in 1777 was binding apoD onr courts. 
An appeal, therefore, to a rule laid down 
in England long after the Bevolntion, 
(1843) was strangely out of keeping with 
the requirements of the law. Far more 
sensible and scieatiflo principles could have 
been discovered nearer home, eren in onr 
own state. In tbe case of the People v. 
Klein, Judge Edmonds, a jurist of the 
highest rank, had annonnoed from the 
bench that the moral as well as the in- 
tellectnal faculties might be disordered by 
mental disease to such an extent as to 
deprive the mind of its controlling or 
directing power. " The law," said be, " in 
its slow and cautious progress still lags for 
behind the advance of true knowledge." 
This was said nearly fifty years ago and in 
the light of increased pathological knowU 
edge, contrasts strangely with more reoeot 
decisions in this state. 

Chief Justice Shaw, of tbe Supreme 
Court of Uassachusetts, in the Common- 
wealth against Rogers, had adopted snb- 
stantially tbe same principle as Judge 
Edmonds. In that case he informed the 
jury that if the mind of tbe accased was 
in a diseased and unsound state, the qnes- 
tion would be whether tbe disease existed 
to so high a degree that for the time being 
it overwhelmed tbe reason, conscience and 
judgment, and whether tbe prisoner in 
committing the homicide acted fh>m an 
irresistible and anoontrollable impnise. 
"If so," continued this dietingnished 
jurist, " then tbe act was not tbe act of a 
Tolnntary agent, bat the involuntary act 



of tbe body without the cononrrence of 
the mind controlling it." 

So in Pennsylvania, in the Oommon- 
wealtb V. Heiskell, Judge Brewster held 
that the true test lay in the word "power." 
Has the defendant in a criminal case the 
power to distinguish right from wrong and 
the power to adhere to tbe right and avoid 
the wrong 7 But despite Judge Edmonds* 
and the Penn. and Massachusetts deci- 
sions, OUT courts preferred a regressive 
course, and thereby narrowed the humane 
language of tbe Revised Statutes. 

Tbe McNaughteo case still remains the 
law in England. Its principles iiave never 
been acceptable to the mescal fraternity. 
They have been repeatedly condemned in 
severe terms. Even Mr. Justice Jamee 
Fitz James Stephen, who has, donbtless, 
repeatedly applied them in criminal pros- 
ecutions, although be has argued very 
adroitly in his History of Criminal Law 
in England, that the rules mean what 
they do not say, admits that they are not 
what they onght to be. He says, for ex- 
ample, "I am of the opinion that even if 
tbe answers given by the Judges in the 
McNaughten case are regarded as a bind- 
ing declaration of the law of England, 
that law, as it stands, is that a man, who, 
by reason of mental disease, is prevented 
from controlling his own conduct is not 
responsible for what he does. ... I also 
think that the existence of any insane 
delaeion, impulse or other fact which is 
commonly produced by madness, is a fact 
relevant to tbe question whether or not he 
can control bis conduct and as such may 
be proved and ought to be Irfc wiUi the 
jnry." It is sufficient to say that what 
Judge Stephen thinks the McNanghten 
case means, is not what it is daily declarad 
by bis associates to mean. 
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In Ml attempted codification of the 
penal taw of England the Bame learned 
aathority has stated the rule ■• he olainu 
it onght to be, in the following terms : 

" No act is a crime if the person who 
doea it ia, at the time when it is done, 
prevented (either by defeotire mental 
power or) by any disesBe affecting his 

(a) From knowing the nature and qnal- 
ity of bis act, or 

(b) From knowing that the act is 
wrong, (or 

(c) From controlling his own conduct 
nnless the absence of the power of control 
has been produced by his own fanlt.) 

Bnt an act may be a crime although 
the mind of the person who does it is 
affected by disease, if such disease does 
not in fact produce upon hia mind one or 
other of the effects abore mentioned in 
reference to the act." He also says, "I 
think it (the law) ought to be what I have 
stated it to be in my Digest," which is but 
a plain avowal that the law is not what he 
thinks it ought to be and what nearly 
every medical authority has for years as- 
serted that it should be. 

Exception must be taken to the learned 
jnrisf B statement of what the law ought 
to be. He would excuse the victim of 
irreustible impulse, unless the absence of 
the power of control had been produced 
by his own fault. If that were the law, 
inquiry would frequently have to be made 
into the antecedents of the insane defend- 
ant, to ascertain whether his insanity was 
the result of his own fault, or was, for ex- 
example, of hereditary origin — a most 
fntUe nndertaking. Upon this theory, 
one who, in a drunken fury should kill 
another, would be convicted unless he 
could show that be had been drugged or 



else lacked the power to control the im- 
pulse to drink. 

The declaration in the MoNaughten 
case, as I have stated, aw^ened an ex- 
pression of pronounced dissent in the 
medical fraternity, particularly among 
physicians in charge of insane institutions. 
At the annual meeting of the British 
Association of medical officers of asylums 
and hospitals for the insane held in Lon- 
don in July, 1864, fifty-four medical offi- 
cers unanimously resolved that "so much 
of the legal test of the mental condition of 
an alleged criminal lunatic as renders 
him a responsible agent, because he knows 
the difFerence between right and wrong, 
is inconsistent with the fact, well known to 
every member of this meeting, that the 
power of distinguishing between right and 
wrong exists very frequently among those 
who are undoubtedly insane and is often 
associated with dangerous and uncontrol- 
lable deluHons." 

So far as I have been able to examine 
works upon Medical Jurisprudence, con- 
demnation of the McNaughten rules would 
seem to be universal among writers upon 
this topic. For example, Bucknill and 
Tuke, in their Manual of Psychological 
Medicine, say that the oonBciousneas or 
knowledge of right or wrong unfortu- 
nately continues to be the main legal test 
of responsibility in criminal cases, " in- 
stead of the test being, as it should be, 
whether, in consequence of congenital 
defect or acquired disease, the power of 
self-control is absent altogether or is eo 
far wanting as to render the individual 
irresponsible. As has again and again 
been shown, the unconsciousness of right 
and wrong is one thing and the powerlesa- 
noBS, through cerebral defect, or disease, 
to do the right, is another tiling. To 
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confound them in sn asylnm Tonld simpl; 
have the effect of transferring a consider- 
able number of the inmates tiience to the 
treadmill or the gallowB." 

The whole management of insane asy- 
Inms says Dr. Qnj, in his vork on the 
FrinoipleB of Forensic Medicine, presnp- 
posee a knowledge of right and wrong on 
the part of the inmates, yet who wonld 
serionsly argue that these nnfortanates 
conld commit mnrder ? Such reasoning 
as satisfied the justices and the Honse of 
I/>rds, wonld have condemned the gifted 
but insane slater of Charles Iiamb, There 
caa be no doubt that she possessed the 
oonsoioaenesa of right and wrong and that 
this consoioaaness was not altogether ab- 
sent when, in a state of depression, super- 
inducing homicidal mania, she committed 
the terrible offense of matricide, bnt what 
is certun is that an irresistible insane 
impulse controlled her until she had not 
only destroyed the life of her own mother, 
bnt senoudy wounded her father. Tet 
who would haye condemned " Bridget " 
as Lamb so delightfully styled her in his 
later papers, or who could question this 
gifted woman's capacity to distinguish 
right from wrong P 

Says Dr. Bussell Reynolds in his work 
on the Scientific Value of the Legal Tests 
of Insanity, speaking of the " right and 
wrong" rule: "With regard to this test I 
may say, and most emphatically, that it 
is utterly untrustworthy because untrue 
to the obvious facts of nature." 

Id a recent article upon this subject 
Judge Somerrille, of Alabama, to whose 
celebrated opinion in Parsons v. the State, 
I shall have occasion to refer later, cites 
from a report written in 1889 by Dr. 
Peter Brice, Superintendent of the Ala- 
bama Insane Hospital, which asserts that 



the medical profession is almost unani- 
mous in its repudiation of the right and 
wrong test of this disease, (insanity). 

Speaking of the application of this role 
in England, Mr. Bishop, in his celebrated 
work on Criminal Law, eloquently saya : 
"The memorials of our jurisprudence are 
written all over with cases in which those 
who are now understood to have been in- 
sane have been executed ae criminals." 
He quotes the late Professor Mittermeyer, 
a German Jurist of the highest eminence, 
to the following effect : "A person who 
commits a criminal act may be perfectly 
acquainted with the laws and their pro- 
hibitions and yet labor under alienation 
of mind. He may know that homicide is 
punishable with death and yet have no 
freedom of will." 

In their work on Forensic Medicine, 
Woodman St Tidy also criticise this doc- 
trine. "Dr. Guy," they say, "insists 
very properly that a great number of 
lunatics know that the acts they do are 
wrong, only that they cannot help doing 
them. He therefore submita that all 
legal and medical tests in the case of 
lunatics who are subject to delusions, 
completely fail and that our law ought to 
be assimilated to tiiat of France which 
provides, as I have already stated, that 
there can be no crime or offense when the 
accused is in a state of insuiity. 

Dr. Taylor justly remarks "that the 
phrases 'right and wrong* as laid down 
by some judges, are objectionable, since 
they assume that what is legal is right and 
vice versa ; and that the worst feature of 
our law (the English) is its uncertainty." 
It also, as he says, "completely ignores 
that uncontrollable impulse to kill, which 
is the very eesence of autophonic or 
homicidal mania." 
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Upon this Babjeot Dr. Everest s&jii 
"The manifeflt importnre of an extinct 
medical theory pretending to be legal 
anthority cannot appeal for snpport to 
onr resaon or even to onr aympath;. The 
prevailing reverence for precedent does 
not readily yield, bnt irben it comes to 
be nnderatood that a precedent is medi- 
cine and not law, the revereooe in which 
it is held will, in coarse of time, sabside. 
The legal profession, in profound igno- 
rance of mental disease, attack and assail 
the snperintendentB of asylnms, who knew 
all that was known on the subject and to 
whom the world owes an iocalcnlable 
debt, as visionary tbeorists and senti- 
mental philosophers, attempting to over- 
turn eettled principles of law; whereas, in 
fact, the le^ profession were invading 
the province of medicine and attempting 
to install old exploded medical theories 
in the place of &ots established in the 
progress of scientiSc knowledge." 

Whether tiiese old theories are correct 
is, he says, a question of /act for the jnry. 
It is not the business of the ooart to 
know whether any of them are correct 
Certainly upon no other subject of a 
Bcientiflc nature would a court dogmatize. 

In the most recent edition of the Ency- 
clopedia Britannica, the right and wrong 
test is declared to have been foouded on 
an ignorant and imperfect view of mental 
disease. 

I am not aware of a single treatise on 
medical jurispmdenoe which does not 
oombat the dootriu^ not even excepting 
Wharton and Stille's recent work. 

Dr. Wharton's work undertakes to re- 
view the authorities for and against the 
notion of moral insanity, and reaches the 
conclosion that there is no snch doctrine 
as moral insanity recognized by medical 



science ; bnt the subject of moral or emo- 
tional insanity, it will be understood, is a 
topic different from that which is nnder 
discussion. Dr. Wharton has nothing to 
say in defense of the right and wrong 
test, bat, on the contrary, condemns it as 
erroneons, mfuntaining "that tbe defense 
of insanity should also be sustained, when 
(1) there is an insane delusion from which 
the crime emanates ; and (2) when, being 
at the time insane, the defendant is forced 
to the act by an irresistible impulse, 
though he, in each case, knows the act to 
be forbidden by the laws of the land." 
Whatover may be said as to tbe existence 
of that form of insanity, called emotional, 
first announced by Pinel, acknowledged 
by Esqnirol, asserted by Professor Grie- 
singer and later Qerman authorities, and 
accepted by such eminent alienists and 
authors as Ray and Henry Mandsley, it 
must be admitted that the sole test of 
criminal responsibility where cerebral dis- 
ease is present cannot reside in a con- 
sciousness of the distinction between right 
and wrong. Even if there be room for 
argument whether there is snch a disease 
as moral insanity — that is to say, a disease 
in which the only morbid symptoms ap- 
pear in the moral or emotional nature 
while the intellect seems perfectly normal 
— there can be no question that the access 
of the first morbid manifestations may 
occur in tbe emotional or moral nature. 
It is within the experience of most med- 
ical experts that this is so. 

Bnt it is nnnecessary to contend for tbe 
doctrine of moral insanity in order to ap- 
preciato the injusUce of the rule which 
applies a test of responsibility that would 
condemn to the gallows or the electric 
chair the great mqority of the inmates of 
insane asylums. 
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The English rnle has not been loyally 
followed in all onr States. In some it 
was adopted, bnt, with the advanciag 
light of medical Boienoe, has been aban- 
doned for a wiser and juster principle. 
It has been distinctly lepadiated in New 
Hampshire, Indiana, Delaware, IllinoiB, 
Iowa, Gonnecticnt, Ohio, Minnesota, 
Michigan, Eentnoky, and, lastly, in Ala- 
bama. 

In the State v. Felter, 26 Iowa, 67 
(1866), that dietingnished jadge, who is 
now one of the leading counsel at our 
own bar, the Hon. John Dillon, adopted 
a rule more in oonsonanoe witb medical 
science, for be declared that it was not 
sufficient to hold the prisoner responsible, 
that he was able to discriminate right 
from wrong at the time of the commis- 
sion of the offense, bnt that in order to 
convict him the jury mast Bnd also that 
he had the power to control his insane 
impulses. 

So in Stevens v. State (81 Indiana), it 
was held that it was erroneous to charge 
the jury that if they should believe from 
the evidence that the accused knew the 
difference between right and wrong in 
respect to the act in qnestion, if he was 
conscious that such act was one that be 
ought not to do and that the act was at 
the same time contrary to the law of the 
State, he was responeible. The court in 
that case held that the true test lay in the 
power of control over the insane impulses. 

So in Bradley v. the State (31 Indiana), 
Judge Kay very cogently asked why shonid 
the influence of disease upon this power of 
the mind be recognized by the courts in 
civil cases and not when applied to crim- 
inal oases? If, in the one case, the act be 
decbired involuntary because the will is bo 
prostrated by disease as to rooder it inca- 



pable of following the understanding, why 
should the law exact a criminal responn- 
bility under the same conditions? No 
one would insist npon limiting the test 
in the contest of a will to the question 
whether the testator knew the act he was 
doing was right or wrong, yet under this 
test, enforced in criminal cases alon^ a 
man might be exeonted for a homicide 
whose testament would be avoided on the 
ground of his insanity. 

In State v. Seidell, a Delaware case, de- 
cided in 1888, the Chief Justice of tha 
Supreme Court said: "It seems at first 
view very unreasonable to suppose that 
one who is capable of knowing right from 
wrong should not be entirely able to de- 
oide between them if he choose to do so ; 
but it is a well-known troth that soofa 
capacity of knowledge may be perfect 
enough in an individual and yet he may 
be nnable, from destruction or impair- 
ment by disease of that fnuctioo of the 
brain which is concerned with the will, to 
avoid doing what he knows to be wrong." 

No enlightened criminal system of law, 
he argues, punishes snob persons for acta 
which, if tho will was in a healthy state, 
would never be done, any more than it 
does the idiot or person who never had 
reason at all. 

One of the first of onr States to break 
witb the English traditions npon this 
sabject was New Hampshire. After a 
most exhaustive review of the law in Eng- 
land, Judge Ladd of the Supreme Oourt 
of that State in the State v. Jones, SO 
New Hampshire, while acknowledging 
that the English rule has been largely 
received as the enunciation of a sonnd 
legal principle eaya, and most justly, 
"Yet it is probable that no ingenioua 
student of the law ever read it for the 
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first time withoat being shocked by its 
exquisite inhamanity. It practicallj' holds 
a maa confessed to be insane aoooantable 
for the exercise of the same reason, judg- 
ment and controlling mental power that 
is reqoired in perfect mental health." 

In the case of the State v. Pike, in the 
same oonrt, Jndge Doe had preTionsly 
•aid: "It was for a long time sapposed 
that men, howeyer insane, if the; knew 
an act to be wrong, conid refrain tram 
doing it; bat whether that snspicion is 
correct or not is a pnre question of foct ; 
in other words, a medical saspicion — in 
other words, ft medical theor;. .... 
The knowledge test in all its forms and 
the delnaion test are medical theories. 
. . . Bat legal tribunals hare claimed 
these tests as immutable principles of law 
and have fimcied they are abundantly 
▼indicated by a sweeping dennnoiation of 
medical theories. . . . Whether the 
old or the new medical theories are cor- 
rect is a question of tact for the jury. It 
is not the business of the conrt to know 
whether any of them are correct. The 
legal principle, however much it may 
formerly have been obscured by patho- 
logical darkness and oonfasion, is that a 
product of medical disease is not a con- 
tract, a will or a crime. It is often diffi- 
cnlt to ascertain whether an indiTidnal 
has a mental disease, and whether an act 
is the product of that disease; but these 
difficulties arise from the nature of the 
facta to be investigated and not from the 
law ; they are practical difficulties to be 
solved by the jury and not legal difficul- 
ties for the court" 

Or as Jndge Ladd announced the mle 
in State t>. Jones, it is "an interference 
with the province of the jury for the 
oonrt to lay down any so-called test of 



responsibility, and the enunciation of a 
proposlMon which in its essence is not law 
and which should not in any view be 
safely given to the jury as a rule for their 
guidance; because, for aught we can 
know, it may be false in fact." 

This advanced mle has been applied in 
If ichigan. In People v. Finley, 38 Mich- 
igan, 483, Ohief Justice Oampbell held: 
"The law has no theories on the subject 
of insanity. It holds ^very one respon- 
sible who is eompoa mentiB, or a free 
agent, and every one irresponsible who is 
non compoB mgniia or not having control 
of his mind." This enunciation was made 
in view of the charge of the coart whose 
decision was under review that the ao- 
oused was blameless in law, if, by reason 
of insanity, he was not capable of know- 
ing he was doing wrong, or it he had not 
the power to resist the temptation to vio- 
late the law. The Supreme Court held 
the charge to be correct. The second 
clause of the charge is, of course, to be 
read in connection with the expression in 
the first clause " by reason of insanity," 
for the court did not intend to say that a 
person should be absolved from legal re- 
sponsibility because he had not the power 
to resist temptation to infringe law. The 
laok of power must have arisen from the 
disease. There is of course a clear differ- 
ence between the loss of will which re- 
sults from depraved courses and the 
destruction of volition ensuing upon 
mental disease. The two are as dis- 
tinct as insanity resulting from crimiual 
ooorses and the insanity which gives 
birth to evil deeds. 

The Illinois and Eentnoky courts also 
maintain that insanity is a question of 
fact when it arises as a defense to a 
criminal prosecntion jast as ftiUy as in all 



ovGoO'^lc 



50 



THE COUNSELLOR. 



other caa«8 toaohing mental conditioo. 
They hold also that if, beoanBB of stroo- 
taml derangemeiit or other disease of the 
hrain, power to control the evil impnlses 
is lacking, there caa be no criminal re- 
Bponaibility. 

But the last of the States to shake off 
allegience to the English theory is Ala- 
bama. In the recent case of Parsons «. 
the State, the Supreme Court carefully 
reviews the whole subject, and its opinion 
indicates that only after profound study 
and reflection has it decided the old rule 
to be unjust. 

The court says, "Nothing could induce 
UB to renounce the English rule except an 
imperious sense of daty which has been 
created by a protracted inreeligation and 
study, impressing our minds with the con- 
riotion that the law of insanity, as de- 
clared by the courts on many points, and 
especially the rule of criming account- 
ability and the assumed tests of disease 
to that extent which conferB legal respon- 
sibility, hare not kept pace with the prog- 
ress of thought and disoorery. Though 
science has led the way, the courts of 
England have declined to follow, as 
shown by their adherence to the rulings 
in the UcNangbten case, emphasized by 
the strange declaration made by the 
learned Chancellor of Eughind in the 
House of Lords at so late a day as March 
11, 1863, that the introduction of med- 
ical opinions and medical theories into 
this subject has proceeded upon the 
Ticions principle of considering insanity 
as disease." 

After reviewing nnmerous medical 
opinions antagonistic to the rule, the 
court continues: "Can the court justly 
say that the only test or rule of responsi- 
bility ill criminal cases is the power to 



distingaish right from wrong, whether in 
the abstract or as applied to the partic- 
ular case F Or may there not be insane 
persons of a diseased brain, who, while 
capable of peroeiring the difference be- 
tween right and wrong, are, as matter of 
£act so far under the duress of such dia- 
ease as to destroy the power to choose 
between right and wrong? Will the 
court assume as matter of fact not to be 
rebutted by any amount of evidence or 
any new discoveries of medical science 
that there is and can be no such state of 
mind as that described by a writer on 
Psychological Medicine as one iu which 
the reason has lost its power over the 
passions and the actions by which they 
are manifested, to such a degree that the 
individual can neither repress the former 
nor restrain the latter" (citing Dean's 
MedicalJurisprndence, 497). "The whole 
difficulty," continues the court, " as justly 
said by the Supreme Judicial Court of 
New Hampshire, is that courts have nn- 
dertakeu to declare that to be the law 
which is a matter of fact." 

Reference has already been mode to the 
adoption by the lUinois courts of a doc- 
trine iu accordance with medical science. 
The Illinois statute as lo criminal respon- 
sibility is very similar to the Revised 
Statutes of thitf State. The interpreta- 
tion which the courts of that State have 
put npoD the statute might well furnish 
a lesson to the courts of this SiAte. They 
lay down the rule " that a safe and reason- 
able test in all these cases is, that when- 
ever it should appear from the evidence 
that at the time of doing the act charged 
the prisoner was not of sound mind but 
affected with insanity and such affection 
was the efficient cause of the act and that 
he would not have done the act but for 
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that Kflfootion, he ought to be acquitted. 
Bat thifl inBanity of miod or affection ot 
imanity mnst be of sooh a degree aa to 
create an nnooatroUable impulse to do 
the act oharged, by OTerriding the reason 
and jndgment and obliterating the sense 
of right and wrong aa to the partioalar 
act done and depriving the accused of the 
power of choosing between them. If it 
be shown that the act was the oonse- 
qaence of insaoe delnsion and caused by 
it and nothing else, jastioe and humanity 
alike demand an aoquittaL Oar statute 
was designed to ameliorate the rigor of 
the old common law in declaring that a 
person a&oted with insanity should not 
be considered a fit subject for punish- 
ment for an act done, which, under other 
carcamatancee or diqwaition of mind, 
wonid be criminal." 

Bat a few months ago the Court of 
Appeals of this State again re-afflrmed its 
adhesion to the old rule, as, in fact, it 
was legally bonnd to do, because of the 
incorporation of that rnle in our Penal 
Code. The case then before the court 
gave it an opportunity to apply the rea- 
soning of the English judges in their 
answers to the House of iJords in the 
McNanghten case, where they, as med- 
ical science insists, so absurdly disorim* 
inated between delusions which excuse 
and delusions which do not excuse homo- 
cide. It will be remembered that, in 
illustrating their views, the judges there 
•aid that if the aconsed were suffering 
nnder a delnsion that bis life was in 
jeopardy from another and should kill 
tiiat person while nnder the inflnence of 
the delnsion, he shoald be acquitted ; bat 
that, if his mania was that another person 
had done him an injary and he should 
kill that person while under the control 



of snoh a delnsion, he should be con- 
victed. This curious and inexplicable 
doctrine seems to have been re-asserted by 
the Court of Appeals in this year. An 
insane delusion with reference to the 
conduct of the deceased was held not to 
excuse the homicide because the delusion 
was not of such a character that had it 
been true it would have rendered the act 
excusable or justifiable. 

After re-Btating the present provisions 
of the law as to criminal responsibility, 
the court, throngh Maynard, J., said: 
"If, when a specific act is contemplated, 
he (the aooased) has the power to know 
whether it is wrong to do it and right to 
refrain from doing it, the law preaumei 
that ht has aito th« poteer to ehoou be- 
tween the right and the wrong ooarse of 
action, and will not permit either ooorts 
or juries to specntate as to its possible 
non-existence. 

"Eminent alienists criticise the rale of 
the Penal Code becanse it exdades con- 
sideration of the question, whether the 
accused posseseed sufScient power of self- 
restraint to forbear the commiseion of an 
act, which he clearly perceived to be 
criminal. They contend that it is un- 
reasonable and nnjust to punish a hnman 
being for that which he does not have 
the power to refrain from doing ; bat if 
such a result may follow, which we by no 
means admit, it is an argument to be 
addressed to the body which makes the 
law, and not to the tribunal whose sole 
duty it is to couBtme, apply, and enforce 
it. The learned physicians who testified 
that, in their judgment, the defendant 
was insane and irresponsible, candidly 
admitted that they did not approve of 
the statatory measure of responsibility, 
and that their opinion was not circam- 
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scribed by it, and that the defendant, 
when be killed the deceased, andoabt- 
edly knew that the act was a violation of 
the law of the State. It must be ad- 
mitted that he BO anderatood it, for it is 
evident that it waa planned and executed 
in order that he might expose himself to 
the extreme penal^ which follows its 
commisBion. He has uniformly and con- 
sistently adhered to the declaration that 
his principal object was to terminate his 
own existence by meriting the pauiah- 
ment of death. The proof is thus very 
strong and conclusive that he correctly 
recognized the legal quality of his act 
and truly appreciated its criminal char- 
acter. Here, again, it is urged that if 
his real motive was to eventually compass 
his own death, it should be accepted aa 
evidence of a disordered mind. While 
this may be considered in connection 
with other circumstances in determining 
the isane of sanity, it is not entitled to 
controlling weight. A desire for self- 
destmction and the adoption of means to 
secure it do not of themselves indicate a 
mental impairment which has advanced 
to the stage of irrespoEBibility, otherwise 
the law would not make the attempt to 
kill one's self a crime." 

Here is, at least, a confession on the 
part of the court that eminent medical 
experts repudiate the rule which con- 
trolled that tribunal. The admission 
might have been much broader ; for few, 
if any, medical authorities maintain its 
propriety. But the court correctly points 
ont the true method of escape from the 
prevailing doctrine, which is in an appeal 
to the legislature. The Penal Code now 
containing express provisions affirming 
the old English rule, it is not within the 
jnrisdiction of the conrt to abrogate the 



statute, but it is within the power of 
intelligent lawyers and of medical an- 
thorities to endeavor to secure a repeal 
of the rule from the l^slature and the 
substitution of some doctrine more con- 
sonant with justice and science. 

If this society, incorporated with a 
special view to the advancement of tiie 
science of medical jurisprudence and the 
amelioration and improvement of laws 
affecting persons suffering from disease, 
should be satisfied that the rule which 
now exists is unjust and inhuman, it ia 
donbtlesB within the sphere of its influ- 
ence to secure its abrogation. 

After the forgoing discussion, there 
can, I think, be no misapprehension of 
the scope of this paper. It is not a pie* 
for irresponsibility ; it does not claim 
that persons of feeble will should be ex- 
cosed for their criminal acts ; it does not 
aim to ereot moral or impulsive insanity 
into a defense of crime, although I may 
frankly say I believe that there are aa- 
thentio instances in which the first overt 
indication of mental derangement has 
been in the commission of homicide or 
of eome other act ont of all relation to 
the doer's previous experience. This ood- 
riction does not confound insanity and 
crime. Insani^ is frequently Uie product 
of crime; but it is equally tme that 
crime is oftentimes the offspring of insan- 
ity. Perhaps for many acts ordinarily 
catalogued as criminal there should h«, 
as the German Code permits and aa Dr. 
Wharton and others contend, gradoated 
or diminished responsibility. For there 
may exist a predisposition to insanity if 
nothing more, which should lessen the 
guilt and should subject the wrongdoer 
to lighter punishment. But whatever 
view may be held upon this subject, it 
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it cartain that retribntiTe panishment of 
those Qiifortuiiatfl beinge who are ren- 
dered irreeponsible by inBanitj, cannot be 
defended at the bar of either justice or 
hnmanit^. 

The talliw;; of the present statute lies 
in the assnmptioii that there can be some 
legal test of mental disease in criminal 
esses. In all other cases no test of a 
legal natare is sought or applied. The 
simple problem is and shonld be, what is 
the fact F and the determination of the 
fact should be left to the appropriate 
tribunal upon the medical testimony. 
Medical ezperta may be fallible and juries 
may err, and probably often do; bat 
be(»nse of the difficalties which surround 
this subject of mental disorder and the 
lack of intelligence which jnries some- 
times exhibit, it does not follow that the 
courts are jnstified in maintaining a 



dogma which is offensire to reason and 
shocking to humanity. Because of -im- 
perfections of medical testimony or the 
errancy of jnries, courts are not justified 
in committing murder — and to what else 
does the willful continuance of a false 
doctrine amount f No such restrictions 
are applied in any other than criminal 
cases, and it is difBoult to see why, if 
medical expert evidence is reliable in a 
oItII proceeding, and if the jury can be 
trusted in such a proceeding to deal with 
the eridence, eqoal confidence should not 
be given to the expert and the jury in a 
criming prosecution. Life ahonld be as 
sacred as property. While society needs 
protection from tiie criminal, it does not 
reqnire that the protection should be in- 
sured through the application of a falla- 
doos and discredited legal dogma. 
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As the deoisioiiB of tbe Courts upon 
qaestione relating to the liability of 
municipal corporations for negligenoe 
are so freqaently made nnder tbe pro- 
viaioDS of tbe obarters creating tbem, it 
is somewhat difficult to trace the general 
princii^eB gOTeming their reaponsibility. 

A mnnicipal corporation, like all other 
oorporations, is created by a grant or 
charter fh>m the sovereign power and its 
duties and liabilitieBmay be either extended 
or restricted by the charter under which it 
exists. 

It can do no act of itself, but mast per- 
form all its functions by and throogh 
persons acting for it, within the Hmits 
prescribed by its charter, or by virtne of 
special grants conferring special powers 
which t£e snpreme power may see fit to 
bestow upon it from time to time, either 
for its own benefit or the public good. 

In these respects it differs from in- 
dividuals and these distinctions must be 
borne in mind in determining its liability. 

To make an individual liable for 
n^ligence it is necessary to show aiUier 
that the injury complained of was 
occasioned by tbe direct act of the 
person himself, or by another acting as 
his servant or agent. 

In the latter case the liability is based 
on the familiar mle of "respondeat 
superior." 

As a corporation can act only by and 
through individuals this rule is tbe sole 
basis of its responsibility ; tbe only excep- 
tion being, where by special legislative en- 



actment the liability is imposed irrespective 
of its application. 

When it is sought to hold a municipal 
corporation liable for negligenoe, the 
cardinal inquiry is, whether or not the 
injury sustained is attributable to a 
person actiug in behalf of the corporation 
as its servant or agent nnder the maxim 
above referred to. 

Judge Folger in Maximilian v. The 
Mayor (62 N. Y. 163) stales the basis of 
the rale of "respondeat superior" as 
being " tbe right which the employer 
"has to select his servants to discharge 
"them if not competent or skillful or 
" well behaved, and to direct and control 
"them while in his employ. TberulehaB 
" no application to a case in which this 
' ' power does not exist." 

To determine this important qnestioa 
it is necessary to examine more closely a 
municipal corporation's character and 
powers. 

Courts, without exception, recognise its 
two- fold capacity. 

First : — As one of the instroments of 
the State, to be used for tbe pablio good, 
rather than for its own benefit. 

Second: — As a private oorporatioa 
created for the private advantage of a 
compact community. 

The first is spoken of as its govern- 
mental or public capacity ; and tbe second 
as its proprietary or private capacity. 

This distinction furnishes the key to 
the question of its liability. 

And it may be stated as a general 
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principle that for an injur; oaoaed b; 
negligent aoti or omisBiona in its gorern- 
mental or pnblio capacity no action will 
lie in faror of an indiTidnal; bnt for 
negligence in ita proprietary or prirate 
capacity, it is liable on the same principles 
and to the same extent as an individual or 
priTate corporation. 

The reason for this role is founded on 
veil settled principles. 

I. Id its public or governmental 
capacity it has no discretion but to act 
as the state shall within oonstitntional 
limits direct : (Cooley on Taxation, Sec 
688 ; People v. Detroit 28 Mich. 328). 

If then the state imposes npon it a 
dnty to be performed which is neither 
local or corporate in its nature, nor for its 
own pecnliar benefit, bat for the benefit 
of the pnblio, and if in obedience to the 
mandate of the legislature it appoints or 
elects officers and agents to carry out the 
purposes of the act, the persons so ap- 
pointed or elected are not Uie servants or 
agents wiUiin the maxim of " respondeat 
superior." 

They are public and state officers 
charged with a public service and for 
acts done by them in an attempted per- 
formance of the dnty laid by law npon 
them and not npon the mnoicipality, it is 
not liable. 

The mere fact that the persons were 
selected by the corporation does not affect 
their character as state officers because the 
state merely devolved the appointment 
upon the mnnicipality instead of naming 
them in the act directing the corporation 
to act. 

The persons so appointed are not amen- 
able to it in any respect They are not 
bound to obey its orders and directions 
and it has no power to remove or dischai^ 



them for unskilfiillness or neglect of duty, 
except as prescribed by the act which 
directed their appointment. 

Upon the basis stated by Jadge Folger 
such persons cannot be said to be agents 
or servants of the corporation for whose 
wrongful acts it is liable under the rule 
above stated. 

In Maximilian v. The Mayor (supra) the 
plaintiff's inte&tate while attempting to 
enter a street car was struck and ran over 
by an ambulance wagon which was driven 
by an employee of the commissioners of 
public charities and corrections and died 
from the effects of the injuries received. 

It was held that although the oom- 
misaioneTB were appointed by the comp- 
troller of the city, they were not the 
servants or agents of the municipality, 
because the appointment was made in 
obedience to an act passed by the sovereign 
power of the state, and the duties which 
they were to perform in the care for 
paupers, poor and destitute ohildren, for 
lunatics and strangers were imposed for 
the pnblic benefit and not for the im- 
mediate profit and advantage of the 
corporation. 

In Smith v. City of Boohestor (76 N. T. 
606) the plaintiff sought to recover for 
injuries sustained throngh the alleged 
negligence of a driver of one of the hose- 
carts belonging to the fire department of 
the city. 

While the decision went on other 
grounds, still the noD-liability of the 
defendant on the principles above stated 
was asserted and maintained. 

In Ham v. The Mayor (70 N. T. 459) 
the same rule was applied in an action 
brought by the plaintiff for injuries sus- 
tained through the negligence of the 
Board of Education. 
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Id Hill V. Boaton {in Haas. 314) ui 
ezhaaBtdve review of the authorities was 
made and the defendant held not liable 
for negligence of a board of sohool tmatees 
in maintaining an ansafe stairway in one 
of the school bnildings. 

Many other oases asserting the same 
doctrine may be foand in Dillon on 
Manioipal Oorporations. (Section 974 
(4th. Ed.) 

II. The next qneetion is upon what 
groand doee the liability for negligent acta 
done in its proprietary or private capacity 
rest? 

We have seen that in its pnblio capacity 
the will of the sovereign power controls ; 
bnt in the capacity in which it acts for its 
own peculiar benefit the state has no 
power to make it more against its wilL 
(Oooley on Taxation Sec 688, Snd. Ed.) 

In the case of the People v. Detroit 
(38 Mich. 838) the question arose as to 
the power of the legislatnre to create a 
board of park commiBsioners to provide a 
pnblio park for the Oity of Detroit, and in 
denying an application for a mandamus to 
compel the common council to order the 
issuing of bonds to purchase the neoeesary 
lands, Jnstioe Oooley said: 

"It is as easy to justify on principle a 
" law which permits the rest of the oom- 
" munity to dictate to an individual what 
*'he shall eat and what he shall drink and 
"what he shall wear, as to show any 
" constitutional basis for one under which 
" people of other parts of the state through 
*< their representatiTes dictate to the City 
" of Detroit what fountains shall be erected 
" at its expense for the use of its citisens, 
« or at what cost it ehall parchaae and how 
"it shall improve and embellish a park or 
" boulevard for the recreation and enjoy- 
" ment of the oitizeus." 



When the corporation acts in its private 
capacity it does so if its own volition, and 
the performance of Uie duty rests upon it 
not as an agent of tiie ^te bnt as a 
corporate individual and in respect to ifa 
special and private interests. 

It may appoint the iadiTidaals to act 
for it and may control them in the dis- 
charge of their duties and dismiss them 
for cause. 

All the elements necessary to constitute 
the persons so appointed its servants or 
agents ander the rule of "respondeat 
superior," exist. 

The corporation has willingly onder- 
taken the harden of performance ; it is for 
its own peculiar benefit ; and the persons 
appointed are amenable to it 

" If the corporation appoints or electa 
" them and can control them in the dis- 
" charge of their dntiea, can oontinae or 
" remove them, can hold them responsible 
" for the manner in which they discharge 
" their tmat, and if those dntiea relate to 
"the exercise of corporate powers, and 
"are for the peculiar benefit of the cor- 
"poration in its local or special interest, 
"they may justly be regarded as its agenta 
"or servants, and the maximof 'respond- 
'featsuperior' applies." 

Dillon on Man. Corp. Sea974(4th.Ed.) 

And to the same effect are the decisions 
in Henly v. The Mayor of Lyme, 3 CL & 
T. 331; Scott v. Manchester 3 H. & 
N. .304; Mersey Dock cases 11 H. Ids. 
Cases 687; Pittsburg t>. Grier, 2i Pa. 
St. A4 ; Bailey v. The Mayor 3 Hill 531 ; 
and Lloyd v. The Mayor 5 N. Y. (369). 

Where the duties to be performed are 
local and corporate it is not absolutely 
esaential that the persons selected should 
be appointed by the corporation itself to 
make them its servants or agents. 
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It is tiie nature of their duties r&tber 
tiun the sonroe of their appointment irhioh 
determinee their character. (Mayor v. The 
Tenth National Bank 111 N. Y. 466). 

If tiie otrject to be aooomplisbed is for 
its special benefit the naming of the 
persons in the charter or grant from the 
sovereign power is a condition imposed for 
the pririlege conferred, which the oor- 
poratioo might either accept orrqeot, and 
if accepted the person named becomes its 
agent by adoption, and for whose acts it 
it liable. (Bailey v. The Mayor (3 Hill 
638 ; 2 Denio 133). (Barnes v. District of 
Colombia 91 U. 8. 6*0). 

IIL There is another class of cases 
which at first glance may seem to conflict 
with the principles stated ander sab- 
division I. 

The qnestion arises in regard to the 
care of streets and highways. 

The duty of keeping them in repair is 
a pablio and not a corporate dnty ; and at 
common law the only remedy for neglect 
in that respect was by presentment or 
indictment by the public. (Russell v. The 
Hen of Devon, 2 Term Bep. 108; Hill v. 
Bwton (sapra). 

Id the case of towns and countieB, which 
are merely quasi corporations, the rule is 
■till pretty generally applied, but ss 
n^rds man ici pal i ties it hue been limited 
and restricted until it has little application. 
The decisions are not entirely harmoni- 
ous, but many of the states now hold 
that while the care of the highways is a 
jnihlic duty, the surrender by the govera- 
ment to the moDicipality of a portion of 
its sovereign power if accepted by the 
latter, affords ample consideration for an 
implied agreement to perform the duties 
whiGh the charter imposes. 
It the charter imposes upon the cor- 



poration the dat7 to keep its streets in 
repur, it is one of the conditions on 
which the franchise is granted, and the 
acceptance thereof raises the implied 
ooutract to perform the conditions im- 
posed and snch agreement enures to the 
benefit of every individnal interested in 
such performance. Conrad v. Tnutees of 
Ithaca. (16 N. Y. 161 Note). 

The corporation by accepting its charter 
has by its own act made the public duty 
a corporate one. 

If then, a contractor in the perform- 
ance of work under a contract with the 
municipality, make an eicavation in the 
public street and by reason of the 
negligent way in which the work is per- 
formed a person lawfully using the high- 
way is injured an action will lie against 
the corporation for the damage snstained. 
And again it snow and ice be allowed 
to accumulate or remun on a pablio side- 
walk and an individual falls and sustains 
injury, an action can be maintained 
against the corporation. 

It cannot be said that either the coo* 
tractor, whose wrongful act caused the 
injury, or the owner of the property 
whose duty it was to clean the vralk, is ite 
servant or agent. 

When an action is broaght for snch 
neglect it is not based on the vrrongfal 
acts of the contractor or the owner of the 
property but upon the future of the 
corporation to perform a duty which it 
agreed to perform. 

Its liability depends wholly on the 
wrongful omissions of its servants and 
agents and is in direct line vrith the 
principles above stated. (Storrs v. The 
City of Utioa, 17 N. Y. 104 ; Ehrgott •. 
The Mayor 96 N. Y. 264). 
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Ab ft mnBicipal corporation is not an 
inanrer of tbe aaie condition of its Btreets, 
it is neceBsaiy to show knowledge of the 
defect complained of, either by actual 
notice or hj the lapse of snfBcient time to 
charge it with notice ; bat if this be 
shown, the fact that the direct cause of 
the injury is not attribntable to its 
servants or agents, doee not affect the 
qneation of its liability. (Turner v. The 
City of Newbnrgh 109 N. T. 301). 

IV. The difficulty in applying the 
principles ennnicated, is to determine 
the exact character of the duty to be 
performed. 

The preservation of the pnblio peace 
and the punishment of crime ; the care 
for the public health ; for paupers and 
lunatics ; the maintaining of public 
schools for education and the providing 
of means for protection from fire are im- 
posed upon a municipality in its public 
capacity and hence it has been held that 
police oflScers, (Butterick v. The City of 
Lowell, 2 Allen 172), the officers of the 
boards of health (Jones ». The Mayor 
9 N. Y. State Rep. 847), the com- 
missioners of charities (Maximilian v. The 
Mayor 63 N. Y. 160), the boards of 
edacation (Ham v. The Mayor 70 N. Y. 
459), and the officers and employees of 
the fire departments (Smith v. The City 



of Bochester, 76 US. Y. 606 ; Terhnne ^ 
The Mayor 88 N. Y. 24?) are not the 
officers and agents of the municipality. 
On the otiier hand the maintaining of 
the public parks ; the providing of sewers; 
the supply of water and gas, if undertaken 
by the corporation, are duties to be per- 
formed in its private character and for its 
special benefit. 

Henoe the department of parka 
(Ehrgott V. The Mayor, 96 N. Y. 264), 
the water boards (Bail^ v. The Mayor, 
3 Hill S31), and persons employed in the 
building of sewers, (Lloyd v. 'Hie Mayor, 
6 N. Y. 369), or the supply of gas (Scott v. 
Manchester, 2 H. & N. S04) are the 
servants or agents of the municipality for 
whose acts it is liable. 

No attempt has been made to tonob in 
any but the most general way the qnestion 
under discussion. 

As the wayside-cross points o the high- 
way along which one must uavel if he 
would reach the devious cross-roads and 
by-paths to which it leads, so the sole 
object of this article has been to pointout 
the cardinal principles leading to the 
varied phases of a subject which has 
occupied the attention of the Coorts for 
centuries and is still a prolific aonrce of 
argument. 
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■ASTER AND 8SBTANT. 

P. 134. The nature and eztent of % 
maater'B duty towards his BeiraDta in 
respect to providing proper machinery, 
etc., are well set forth in Stringbam v. 
Hilton, 111 N. Y. 188. 

The general mle that the master owes 
a daty to the servant to keep machinery 
and appliances in order and cannot dele* 
gate this dnty does not apply to defects 
arising in its daily use, which are not of 
permanent character and may be easily 
repaired by the workmen, and to repair 
which suitable materials are supplied. 
(Cr^an v. Mareton, 136 N. Y. 568.) 

A railroad company is bound to gaard 
its employees against negligence of co- 
employees, so far as it can, by establish' 
ing reasonable rules in the management 
of its business, and the rule that the 
employee takes the risk of the business 
is subject to the qualification that the 
company perform this, as well as other 
duties, to protect the employee from un- 
necessary hazards while employed in bis 
work. 'I'hus the rules should provide for 
the giving of some signal to indicate 
when men are at work under a car, so 
that the car may not be moved to their 
injury. (Abel v. D. 4 H. Can^ Co., 128 
N. Y. 662; S. C, 103 K. Y. 581.) 

P. 135. Servants of different grades 
may be deemed co-servants, so that the 
master will not be liable to one for an 



injury by the other. (Cnllen «. Nor- 
ton, 126 N. Y. 1; O'Brien if. Amer. 
Co., 63 N. J. L. 291 ; Spancake v. P. & 
R. B. Co., 148 Pa. 184.) Thus the mas- 
ter of a vessel has been held to be a 
feUov-servant with one of hie seamen. 
(Oabrielson v. Waydell, 136 N. Y. I.) 

The case of Ohic^o, etc., B. R. Co. v. 
Boss, 112 U. 8. 377, is a leading author- 
ity, supporting the contrary view. It 
held that the conductor of a railroad 
train, who has the right to command the 
movements of the train and to control 
the persons employed upon it, represents 
the company while performing those 
duties, and does not bear the relation 
of co-servant to the engineer and other 
railroad employees on the train. But 
this decision was rendered by a bare 
majority of the court, and a recent deci- 
sion seems to deprive it of much of its 
weight as authority. (B. & 0. R. Co. v. 
Baugh, 149 XI. S. 368.) In this case it 
was held that the engineer and fireman 
of a locomotive (which was run without 
a conductor) were fellow-servants, though 
there was a rule of the company that 
" whenever a train or engine is run with- 
out a conductor, the engineman will be 
regarded as a conductor and will act 
accordingly." 

P. 138. Valuable recent cases in re- 
gard to the liability of a master for the 
wrongful acts of his servant are Wyliie r. 
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P^mer, 137 N. T. 348 ; OsbrielBon v. 
WaydeU, 135 N. Y. 1 ; Palmeri v. Man- 
hattan E. Co., 133 N. Y. 881 ; Mulligan 
V. N. Y. B. Co., 129 N. Y. 606. 

P. 139. A contractor for work on real 
estate, after be haa delivered the property 
to ita owner, is not liable to strangers for 
injuries canaed by tbe negligent manner in 
which tbe work was done. (Fitzmanrice 
V. Fabian, 147 Pa. 199.) 

If an owner of premises under his con- 
trol emplf^B an independent contractor 
to do work upon tbem, wbicb from its 
nature is likely to render the premises 
dangerous to persons who may come upon 
them by the owner's invitation, the owner 
is not relieved from the obligation of see- 
ing that due care is used to protect such 
persons. (Curtis «. Kiley, 153 Mass. 123.) 

The general rule that the owner of 
land is not liable for the negligence of an 
independent contractor does not apply 
"if the performance of a lawfnl contract 
necessarily will bring wrongful conse- 
quences to pass nnlesB guarded against." 
(Fye V. Faxon, 156 Mass. 471.) 

HUSBAND AND WIFE. 

P. 141. Though marriage is deemed a 
civil contract, yet it is much more than a 
contract. It creates a peculiar social re- 
lation and has been termed an institution 
of society, regulated and controlled by 
public authority. It is for this reason 
held not to be a contract within the pro- 
vision of the TJ. a. Constitution that no 
State shall pass any law impairing the 
obligation of contracts. (Mayuard v. Hill, 
136 U. S. 190.) 

P. 143. By Uws of New York of 1893, 
c. 601, marriages between uncles and 
nieces and between aunte and nephews 
are also declared void. 

P. 149. In New Hampshire and Maasa- 



chnsetts a valid marriage cannot be made 
simply by mutual agreement (Norcroas 
V. Norcroas, 165 Mass. 426.) 

An agreement between a man and a 
woman to live together "so long as 
mutual affection shall exist," followed by 
cohabitation, does not constitute a mar- 
riage. (Feck V. Peck, 156 Haes. 479.) 

P. 161. Biackstone hereq)eaks of "di- 
vorce a vincuto" as granted for causes 
arising before marriage. But as the 
phrase is used in modem law, it relates 
solely to causes arising a/tar marriage. 
Such a divorce is granted in New York 
only for adultery, and the guilty party is 
prohibited from marrying again during 
the lifetime of the other party. Still if 
be goes to another State, and there mar- 
ries, returning to this State with hia wife, 
the marriage is valid. (Thorpe v. Thorpe, 
90N.Y.602.) So the court which granted 
the divorce, may, after five years, permit 
him to marry again in this State, if cer- 
tain statutory conditions as to good con- 
duct, etc., are fulfilled. (Lawa of 1879, 
0. 331.) 

The general rule of law is that a "mar- 
riage valid where it is contracted is valid 
elsewhere, unlesa aome statute declaree 
such marriage void, or the marriage is 
one deemed contrary to tbe law of 
nature aa generally recognized in Chris- 
tian countries. (Comm. v. Graham, 16? 
Mass. 73.) 

P. 153. Aa to tbe grounda for annui- 
ling a marriage in New York, see Code 
of Civil Procetlure, §§ 1742-1755. 'ITie 
grounds must have exiated before the 
marriage. 

" Cruelly" as a ground of divorce may 
be defined, in general, as either actnal 
violence, causing injury to life, limb, or 
health, or conduct creating a reasonable 
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qtprehenmon of each injury. Thns it is 
cnieltj if a hiubftiid confines his wife ; or 
itarreB lier ; or vithfaolds from her neoeB- 
sftiy Rapport or medical attendance, which 
he is able to provide. Threats of injury, 
vhich are likely to be carried into effect, 
nuy constitate cruelty, though no actual 
nolence has yet been infiicted. (Bailey 
V.Bailey, 97 Mass. 373.) But "an asaanlt 
or stroke, a slap or slaps with the hand, 
in a single instance; occasional petulance 
of temper, rudeness of language, sallies 
of passion, not endangering health or 
safety, have been considered insufficient." 
(Bishop on Marriage and Dirorce, I. 
8 1610.) 

The statutes of some States require 
that cruelty, to be » ground of divorce, 
should be "extreme," or "extreme and 
repeated," or efaoald amount to " inhuman 
treatment," etc. Wliat ordinarily would 
be deemed cruelty might not, it is evi- 
dent, be BO regarded under these statutes. 

The term " dettrtion," as used in the 
taw of divorce, contemplates a voluntary 
separation of one party from the other, 
without justiflcation and with the inten- 
tioa of not returning. Thus where a 
hasband refused to permit his wife to 
live with him unless she would give up 
all interoonrse with her mother, though 
he gave ao reason for such prohibition, 
ftud, because she would not accede to this, 
they then separated, the court said that 
her act in leaviug ber husband conld not 
be deemed Toluntary. "It was coerced 
by a harsh and unnatural condition, and 
she was at no time unwilling to return 
aud live with him as bis wife if that con- 
ditiou were withdrawn." He, on the con- 
trary, was guilty of desertion in leaving 
her. (Williams v.WiUiams, 130 N.Y. 193.) 

P. 163. What is a proper allowancv for 



temporary alimony is oonridered in Bead- 
leston V. BeadlestoQ, 103 N. Y. 40S; Mer- 
ritt e. Merritt, 99 N. Y. 643. 

P. IfiS. A leading recent decision upon 
the obligation of a husband to support his 
wife is Vusler v. Cox, 58 N. J. L. 616. 

I1T7ANTS. 

P. 176. Onardianship in sooage still ex- 
ists in New York. It seems that the 
powers and duties of such a guardian, 
both at common law and under the N. Y. 
statutes, are limited to the real estate of 
the ward, and to animals, implements and 
other personal property oonneoted with 
the real estate, but do not extend to other 
forms of personal property. (Foley v. 
Mutual Ins. Co., 138 N. Y. 338.) 

By Laws of New York of 1893, o. 176, 
every married woman is declared to be 
the joint guardian of her children with 
her husband, with equal powers, rights 
and duties in regard to Uiem with the 
husband. Upon the death of either father 
or mother, the surviving parent, whether 
of full age or a minor, of a child likely to 
be bom, or of any liviug child, under the 
age of 21 years and unmarried, may by 
deed or last will dispose of the custody 
and tuition of sach child during its 
minority, or for any less time, to any 
person or persons. 

In New York, by statute, persons who 
neglect to provide, according to their 
means, for their children, may be prose- 
cuted criminally as "disorderly persons," 
and may be compelled to give security for 
their support. (Code Grim. Pro., §§ 839, 
901; People v. Strickland, 13 Abb., N. C. 
473.) 

" It may now be regarded as the settled 
doctrine that the contracts of an infant 
are not absolutely void, but only voidable. 
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As to oontnctB parely execator; it maat 
be showa that the infant ratified them 
after he became of age before they can be 
enforced against him. As to contracts ex- 
ecuted, such as deeds of land or convey- 
ances of personal property, they will gen- 
erally be deemed to be ratified, and will 
thas become just as valid and effectual 
as the contracts of an adult, unless they 
be disaffirmed by the infant before be 
arriTes at age, or within a reasonable time 
thereafter. . . The defense of infancy is 
for the benefit and protection of infants, 
and other persons cannot set it up for 
their own benefit." (Beardsle; «. Hotoh- 
kiss, 96N. Y. atp. 211.) 

PEBSONAL FBOPBBTT. 

P. 512. The rule that the young of 
domestic animals belong to the mother is 
followed in the case of Arkansas Cattle 
Co. V. Mann, 130 U. S. 69. 

If an animal, as a deer, be so wounded 
as to be brought within the power and 
control of the hnnter, it becomes the 
hunter's property. But if the animal, 
though wounded, is able to continue his 
flight and retain his liberty, and is then 
killed by another, the right of property is 
in the latter. (Boater v. Newkirk, 20 
Johns. 75.) 

Where bees take up their abode in a 
tree, they belong to the owner of the soil, 
if they are unreclaimed. But if they have 
been reclaimed, the owner retains his prop- 
erty in tbem so long as he can keep them 
in sight and has the power to pursue 
them; be cannot, however, enter upon 
another's land to retake them without 
subjecting himself to an action of tres- 
pass. (Goff V. Kilts, 16 Wend. 550.) 

P. 519. The rule in New York as to 
what chotet in action can be assigned is 



stated in the Code of Civil Procedure, 
§ 1910. 

P. 620. A gift for life of perishable 
articles, the nae of which consists in their 
oonaumplion, amounts to an absolute gift 
of property; hot if the' gift be of article* 
which may depreciate but not necessarily 
wear out by using, a full title is not 
given, though usually the life legatee will 
be entitled to the possession of saoh ar- 
ticles without giving security tor their 
preservation. Where the use of money is 
for life, without discretion given to con- 
sume any portion of the principal, the 
gift is of the interest only, and usually 
secarity must be given against loss, or a 
trustee be appointed of whom a bond will 
be required. (Whittemore v. Russell, 80 
Me. 297; see Terry v. Allen, 60 Ct 530.) 

P. 632. A recent interesting case' as 
to Ireasuro-trove is Atty. Oen. v. Moore, 
[1893J 1 Cb. 676. Two men, while fer- 
reting for rabbits, came upon certain ar- 
ticles of ancient silver plate, worth £70 
or £80, on a man's farm. They were held 
to belong to the crown. 

P. 637. The modern cases are declaring 
that there is some right of property in a 
dead body. Thus it is held that the right 
to the possession of a dead body, for the 
purpose of preservation and burial, be- 
longs, in the absence of any testamentary 
disposition, to the surviving husband or 
wife or next of kin, and the right of the 
surviving wife (if living with her hos- 
band at the time of his death) is para- 
mount to that of the next of kin. This 
right is one which the taw recognizes and 
will protect, and for any infraction of it — 
such as an unlawful mutilation of the 
remains — an action for damages will lie. 
(Larson v. Chase, 47 Minn. 307.) 
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g 49. Where the only qnestion at issne 
18 between the troatee and a eti-anger to 
the trast, who is alleged to have in his 
posaessioD, or to be liable to acconnt for 
certain property belonging to the trnet, 
the cestui que trust is not a necessary 
party. It is the duty of a trustee to de- 
fend and protect the trust property, and 
as the legal title is in him, he alone can 
sne and be sued in a conrt of law. The 
cestui que trust, the absolute owner of the 
estate in equity, is regarded in law as a 
stranger, and if the trnstee brings an ac- 
tion, the judgment obtained therein, in the 
absence of fraud and coUuBton, is binding 
npon the cesluique trust although he is not 
made a party. Matter of Straut, 126 N. Y. 
a01,ail; Ritcherv. Jerome, 123 U.S. 333. 
A foreign testamentry trustee becomes the 
legal owner of the trust estate and can 
bring an action for the reoorery of the 
trnst property without having the will 
admitted to probate in the State where 
the action is bronght. F. Q. T. Co. v. 
R. R. Co., 123 N. Y. 37. When the com- 
plainant claims in opposition to the as- 
signment or deed of trust and seeks to 
set aside the same on the ground that 
it is franduleut and void, he is at liberty 
to proceed against the fraudulent assignee 
or trustee who is the bolder of the legal 
estate, without joining the cestui que 
trust. Vellerlein v. Barnes, Hi U. S. 
169. 

§ 51, Note 4, p. 73. — A trnstee may re- 
cover in ejectment the landB affected by 
the trust even as against the cestui que 



trust, where equitable defences are not 
allowed by atatnta to be interposed in an 
action at kw. Kirkpatrick v. Clark, 132 
Illinois, 342 and 346; Johnson v. Chris- 
tian, 128 U. S. 374. 

§ 63. It seems that the only nse exe- 
cuted by the statute of oses was a passive 
nse in land where the feoffor was seized to 
the use of another, but the use itself 
might be for a term of years. Pomero^s 
Equity, % 984. 

g 54. Oonveyances to oses are construed 
in the same manner as deeds deriving their 
effect from the common law. The word 
heirs is necessary to create a fee. But 
where the conveyance is in trast, the 
trustee will take the legal estate in fee, 
although limited to him without the word 
"heirs," if the trast which he is to execute 
be to the cestui que trust and his heirs. 
The words of limitation and inheriiuuce 
in snch case are connected with the es- 
tate of the cestui que trust, but are held 
to relate to the legal estate of the trnstee 
because withoat snch construction the 
trnstee would not be able to execute the 
trust. Melick v. Pidcoci, 44 N. J. Eq. 526, 
541. 

g 55. The distinction between an active 
and a paseive trust is pointed out in Potter 
V. Couch, 141 U. g. 296, 319. In New York, 
where a trust which was once active, be- 
comes passive, it is not necessary for the 
trustee to execute a deed, ae the statute at 
once vests the legal title in the cestui que 
use. Wilkint v. Reynolds, 123 N. Y. 211; 
Tomnshend v. Frommer, 125 N. Y. 446, 
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461; Fisher V. Wtnler, 26 AtUntio B. 1015. 
Tyrrel's case eeema to be followed in New 
Jeraej. Malict v. Pidcock, 4i N. J. £q. 
£25, 543. 

g57. ForafuUer diacuBfiioQOf execat«d 
and executory trusts, see Snell's Eqaity, 
Part II., ch. 2. 

§ 61. Sometimes the founder of the 
trust attempts to aecnre the benefit of it 
to the object of his boanty and to protect 
the income against the improTidence or 
creditors of the cestui que trust by pro- 
viding that the income shall not be alien- 
able by anticipation, nor subject to be 
taken for hie debts. A trust of this char- 
acter is sometimes designated as a " spend- 
thrift trust." There are two importunt 
oonsiderstiona in regard to this class of 
trusts: (1) Are these trnsts valid so far as 
the restrictions upon alienation are con- 
cerned P Can one create a trust Testing' 
the legal title in a trustee for the use of 
another and permit its enjoyment by the 
cestui que trust without subjecting it to 
his debts? The authorities upon this 
qnestion are opposed. In some courts 
"spendthrift trusts" are held vulid on the 
ground that the rule of public policy 
wliich subjects a debtor's property to the 
payment of his debts, does not subject the 
property of a donor to tbe debts of hia 
beneficiary, and does not givo the creditor 
a right to complain, that, in the exercise 
of his absolnte right of disposition, the 
donor has not seen fit to give the prop- 
erty to the creditor, but has left it out of 
his reach. Broadioay National Bank v. 
Adams, 133 Mass. 170; Slaitery v. Wason, 
151 Mass. 266 ; NiclioU v. Eaton, 91 U. S. 
716; Qhormley v. Smith, 139 Pa. St. 584; 
Lamptrt v. Hydel, 96 Mo. 439. The rule 
of the English courts is opposed, holding 
that when the income of a trust estate is 



given to any person (other than a married 
woman) for life, tbe equitable estate for 
life is alienable by, and liable io equity 
tor the debts of, the cettui que trutt, and 
that this quality is so inseperable from 
the estate that no provision, however ex- 
press, which does not operate as a limita- 
tion of the estate itself, can protect it 
from his debts. Brandon v. RtAinaon, 18 
Ves. 429 ; Bull v. Kentucky Nat. Bank, 
12 Lawyers' R. An. 37. It should be ob- 
served that in these cases the trust was 
not created by the cestui que trust him- 
self, but by another person for his benefit, 
and it seems that the owner of property 
can not so dispose of it for hia own ose, 
benefit and support as to put it beyond 
the reach of liability for his future debts, 
there appearing to be no reason therefor 
except to withdraw it from such liability. 
GhormUy v. Smith, 139 Pa. SL 484. 

(2) Kven in those jurisdictions where 
a "spendthrift trust" is not sustained, 
yet if there is a provision that in case the 
cestui que trust shall become insolvent or 
attempt to anticipate the income, then bis 
interest shall cease, such a provision will 
be enforced. Bull v. Kentucky National 
Bank, supra. In some States the validity 
and effect of such trusts is regulated by 
statute, e. g. New York. In New York 
where a trust has been created by one 
person for the benefit of another, which 
provides for the payment of the income 
trust fund to the beneficiary, a judgment 
creditor of such beneficiary is entitled to 
maintain an action in equity to reach and 
recover the surplus income beyond what 
is necessary for the suitable support and 
maintenance of the cestui que trust, aod 
those dependent on him. This rule ap- 
plies as well when the income is derivable 
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from » trast of penona] property u that 
from reid estate. 

The disposition of aaoh an income oan- 
not be anticipatdd by the esttui qu» trutt 
or encnmbered by an; oontract entered 
into by him proridiDg for its pledge, 
tnosfer or alienation previons to its aooa- 
mulation. Toilet v. Wood, 99 N. T. 616; 
I B. S. 639, §57; N. J.Snp. B. S., p.29%, 
g?. 

g63. For the oonsideratioD of the man- 
nerin vhich express volantary trusts oonld 
be created at coramoD law. See Pitman v. 
PUman, 107 N. 0. 169. 

§ 64. The seventh section of the stat- 
nte of fraud vas oonBned in its operation 
to real estate, and in this respect has been 
folloired by the statutes of many of the 
States. Moran v. Somes, 151 Mass. 200; 
3 N. Y. E. S. 134, § 6. Therefore an ex- 
press trust in personal property may be 
created and proved by parol where the 
prorisioD in the State statute is similar to 
the seventh section of the statute of 
fraods. Mader v. Carpenter, 131 N. Y. 
86; Chaw v. PerUy, 148 Mass 289; Davit 
V. Cobum, 128 Mass, 377. Any declara- 
tion, however informal, evincing the in- 
tention with snCBoient clearness will have 
the effect to create a tmst. Day v. Roth, 
18N.Y.448; Kttmsdy v. Porter, Xm'S.Y. 
626, 647. But in New York trusts in per- 
sonalty must be assigned by an instrument 
is writing. 2 N. Y. R. S. 137, g 2. Con- 
sequently in construing statutes pertain- 
iag to uses and trusts one should be care- 
fat to determine whether they apply to 
both real and personal property or only 
to the former. In Oreenwood v, Marvin, 
(111 N. Y. 423, 439) the Conrt of Appeals 
QBEB the following language: "A large 
portion of the property convoyed was, 
oonfessedly, personal property, in respect 



to which the provision of the statute of 
uses and trnsts confessedly has do applica- 
tion." In New York express trusts in 
lands are oaly allowed in four cases, and 
if an attempt is made to create an express 
trust for any purpose not falling under 
one of the four oases, if it directs or 
authorises the performance of any act 
which may be lawfully performed under a 
power, although no express trust will be 
created, there will be a valid power in 
trnst. M. Y. B. S. 728, 729 ; Wo^rx v. 
Rademaeher, 130 N. T. 62. 

g 65. In order to create a tmst it is not 
essential to name a trustee, as a court of 
equity will not allow a trust to fail for 
want of a trustee. This means that the 
power of appointment of a trnstee will 
be exercised by the court when occasion 
properly arises requiring it. Oremland v, 
WaddeU, 116 N. Y. 230, 242; Maick v. 
Pidcock, 44 N. J. Bq. 526, 639. In a re- 
cent case the codicil to the will of the 
testator crrated a valid trust and, td- 
thougb there were no words of gift to 
the trustee, he took the legal title to the 
trust estate, as such a title was necessary 
for the purposes of the trnst, and accord- 
ingly it was held that the testator must 
be presumed to have intended to give it. 
T. 0. T. Co. V. R. R. Co., 123 N. Y. 87. 

g 66. There are three ways in which 
one may make a volnntary deposition for 
the benefit of another: (1) by a direct 
transfer or gift to the person who is the 
object of hie bounty. (3) by a transfer to 
a third person to hold as a trustee for the 
benefit of the intended beneficiary, (3) by 
a declaration that the donor holds the 
property in trust for the donee, in this 
case there is no transfer. 

In the first case in order that the gift 
may be valid two elements must t>e pres- 
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ent : (1) there mnst be on the part of the 
donor an intent to give; (<!) there mast be 
adeliverj of the thing given, to or for the 
doneei in pursuance of such intent, and 
on the part of the donee acceptance. The 
sabject of the gift may be chattels, choses 
in action, or any form'of personal prop- 
erty, and what coQStitnteB a delivery may 
depend on the nature and situation of the 
thing given. The delivery may be sym- 
bolical or actual, that is by actnally trans* 
ferring the manual custody of the chattel 
to the donee, or giving to him the symbol 
which represents possession. In case of 
bonds, notes or cboses in action, the de- 
livery of the instrument which represents 
the debt is a gift of the debt if that is the 
intention. The acceptance, also, may be 
implied where the gift, otherwise com- 
plete, is beneficial to the donee. But de- 
livery by the donor, either actual or con- 
structive, operating to divest the donor 
of possession of and dominion over the 
thing, is a constant and essential factor 
in every transaction which takes effect as 
a completed gift. The intention to give 
is often established by the most satisfac- 
tory evidence, but this alone amounts to 
nothing, and unless the second element 
that of delivery, is also proved, the gift 
fails. Beaver v. Beaver, 117 N. Y. 421, 
428; 137 N. Y. 69 ; Oould v. Horhury, 
27 At. Rep. ia7; Bidden v. Thrall. 126 
N. Y. 573; In re Robson [1891], 2 Ch. 
§ 59. A voluntary disposition of the sec- 
ond class is illustrated by In re Patrick 
[1891], 1 Ch. 82. Where it was held that 
the assignment in trust for another of 
certain debts was complete, and that the 
assignor having collected the debts him- 
self his estate was acconotable to the 
trustees for the amount he collected, and 
that they could prove their claim as cred- 



itors against the ratate of the intestate. If 
there is no proof to establish a gift, some- 
times the plaintiff can succeed by show- 
ing that the owner has declared himself a 
trustee for the benefit of the clumant 
The doctrine that the owner of property 
or a fond may by an unequivocal declara- 
tion of trust impress it with a trust char- 
acter, and thereby convert his absolute 
legal title into a title as tmstee for the 
person in whose favor the trust is de- 
clared, the courts are frequently called 
upon to apply in respect to deposits in 
savings banks. In Martin v. Funk (75 
N. Y.), a deposit was made in a savings 
bank by the depositor of her own money, 
stating, at the time she made the deposit, 
that she wanted the account to be in 
trust for a relative, and the account was 
so entered and a pass-book was delivered 
to the depositor having the following 
entry: "The Citizens' Saving Bank in 
account with Susan Boone, in trust for 
Lillie Millard, 1866, March 23, KW." 
The depositor retained the pass-book 
until ber death, and did not inform 
the beneficiary that a deposit bad been 
made in trust for ber. The court held 
that there was a sufficient declaration 
of a trust. See also Appeal of Buck- 
ingham, 60 Conn. 143 ; Smith's Estate, 
144 Pa. 426 ; Beaver v. Beaver, supra. 
But if one has attempted to transfer 
the property and the transfer cannot 
be maintained as a gift, the plain- 
tiff cannot, as a general rule, succeed in 
such a case on the gronnd that there has 
been a declaration establishing a trust 
To constitute a trust there mnst be either 
an explicit declaration of trust or cironm- 
stances which show beyond reasonable 
doubt that a trust was intended to be 
created. Young v. Voung, 80 N. Y, 432; 
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Bntver v. Beaver, tupra; London t>. Hut- 
ton, 50 N. J. Eq. 168; Wadd v. Haxtlton, 
137 N. T. 815. 

NoTB 2, p. 112, Bisph&m, 5th ed.— In 
New York a seal is only presamptiTe 
evidenoe of oonsideration when on an 
eieentoTj inBtrnment. G. 0. P. 840. 

§ 67. A Tolnntar; deed executed by the 
grantor, afterward retained by him dur- 
ing his life in his own ezolosiTe posaes- 
lion and control, never delivered to the 
gmntee, nor to any one tor him, or in- 
tended for the grantor as a present opera- 
tive oonreyanoe will not transfer the title. 
It is not neceasary that the grantee, or his 
agent or servant, sboold be present at the 
exeoatioD, in order to have such a deliv- 
ery of the instniment made as will give 
it operative vitality and effect. Bnt it is 
necessary that it shonld be placed within 
the power of some other person for the 
grantee's nse, or that the grantor shall 
nneqaivocally indicate it to be his inten- 
tion that the instniment shall take effect 
as a conveyance of the property, in order 
to hare it prodooe that resalt FiaKer v. 
HaU, 41 K. Y. 116. This case reviews the 



cases contained in note 6, p. 103 of the 
text, and the court declined to follow them 
BO far as they wholly dispensed with any 
evidence of delivery. Wallace v. Bardell, 
97 N.Y. 13; Monday v. WiUon, 111 N.Y. 
304. As to the revocability of a volnntary 
settlement, see /n r« Patrick [1891], 1 Ch. 
82; ^itfyv. i^aU,154Fa.505; Branin 
V. Shirley, 91 Ky. 450; Emng v. Wilton, 
19 Law. B. An. 767. 

g 68. This subject is regulated in New 
York by "General Assignment Act of 
1877," B. 8, 8tb ed., pp. 253ft-2643. 

g 69. While nattmd love and affection 
between relatives is a safficient considera- 
tion to support a deed, or an execnted 
contract, yet it will not render obligatory 
a mere covenant or promise, or exeantory 
agreement. That to snpport the latter in 
equity as well as at law, a valuable consid- 
eration is necessary. Duvall v. Wilson, 9 
Barb. 487, criticizing Hayei v. Kertiow, 
cited in the text Duv^l v. Wilson has 
been followed in Whitakerv. Wiilaker, 52 
N. Y. 368 ; Matter of Wil^r v. Warren, 
104 N.Y. 192; Lynn v. Lynn, 186 111. 18. 
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Jakes W. Gbraed, Jt. Euhu Root, 
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Ws ahoold deem it a special faror to 
the OoDKSBLLOB if our readers would, 
Tbenever occasion offers, patronize those 
who have advertised in the Counsellor 
columns. As is well known, a school 
jonmal mnst depend to some extent npon 
adTertisements for its very existence, and 
therefore one of the principal ways in 
which a paper of this sort can continae 
to flonrish is to make itself recc^ized as 
a good adrertiaing medinm. By dealing 



with those who hare favond oa with their 
adyertisements, the students will not only 
help the Oodnssllob of their own year, 
bnt will do mnoh towards aeooring its 
fntore snooess. We trust that onr men 
will see this matter in the same light ai 
we do, because in this, as iB erery other 
matt«r, the Board wishes to feel Uiat its 
efforts are seconded and co-operated in by 
the students at large. 

The qaestion now being mooted among 
the students of the school as to the ad- 
Tisahtlity of holding a reception at some 
early date in which the whole school shall 
be invited to participate, seems to as to 
be worthy of serious consideration. By 
this means we nuy not only become 
better aoqnainted with one another in a 
social way, bnt such a gathering as the 
one contemplated may be made produo- 
tire of maoh intellectual benefit, if the 
scheme, as now talked of, is carried 
through, namely, to have present one or 
more leading members of the New York 
Bar, who shall deliver addresses on «nb- 
jeots pertinent and instmctire. No one 
could fail to derive benefit from this, 
and the Ooonbbllob hopes the students 
throughout the school will do whaterer 
lies in their power toward the furtheranoe 
of so commendable a project 

We cannot nrge too strongly on the 
members of both senior and junior claasea 
theimportanceof attending the "Qniies" 
as regnlarly as possible. The hours for 
these reoitatioDS are chosen with a view 
of Baiting the convenience of the greatest 
number. It is, however, inevitable that 
any hour chosen should be inconvenient 
for some of thoee who are also engaged 
in office work, or live oat of town. Nev- 
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erthelea those who an unfortanatolj 
thns ntnated shoold make erery effort to 
attend ae often as the; can. Failing that, 
Te shoald adrise them to attond wme 
private class of a similar natnra. 

These Qaii classes are an integral part 
of the system of l^al instraotion in use 
in the New York Iaw School, and an 
exceedingly important part, too. As ex- 
aminations, whether for a degree or for 
admission to the bar, approach, they will 
be foond to have been inratnable, in fix- 
ing in the memory many points that 
wonld have been forgotten otherwise. 



BOOK EEVIEWS. 
Thb Law ov Bills and Notbs. By 
Charles B. Norton, Lectnrer in the 
BnfiUo Idw School, N. Y. West Pub- 
lishing Co. 

The anthor of this book announces in 
his preface tbat It is intended " not for 
the practitioner, bat only for students in 
law schools and law offices. Its aim is to 
lay before the student those principles of 
negotiable bills and notes which will in 
the future most frequently come before 
him in his practice." With this object in 
Tiew, the mode of statement of principles 
has purposely been made elementary in 
form, and the reasons which have led to 
the adoption of the various rules in re- 
gard to negotiable paper are clearly but 
briefly set forth. To impress the roles 
upon each topic as vividly as possible 
npon the memory, a summary of tbem is 
given in bold-faced type, as each special 
topic is reached. These summaries are 
drafted with great care and clearness of 
expression, and will naturally arrest the 
itndenfs attention, and easily fasten 
diemselves in his recollection. 
The book is admirably adapted for its 



purpose, and etndents will be apt to gain 
much dearer concepttoos of the law npon 
this subject from its pages, than if Uiey 
devoted their attention to the larger and 
more abstmse treatises. A student natn- 
rally asks, not merely "is a thing so," bat 
"why is it BO F" Text-hooks too often 
fail' to explain the reasons upon whioh 
legal rales and doctrines are based, and so 
the student's mind is burdened with a 
mass of rales whioh he finds it very diffi- 
cult to retain in recoUeotion, because he 
does not understand them. Prof. Norton 
has, therefore, done wisely, we think, in 
stadng the reowfu of the law. A stadent 
will rise from the perusal of this book 
with the feeling that it has given him 
a clear and sore nnderstanding of the 
leading principles in the branch of law (^ 
which it treats. 

The Ohio Scpbimb Coubt Exahdta- 

TlOir QUBBIIONB FOB ADKISSIOK TO 

THE Has, and Aitnotated Answbbs, 
By Edgar B. Kinkead and Samuel L. 
Black. W. H. Anderson & Co., Cin- 
cinnati, 0. 

This Tolaroe includes the questions, 
properly classified, which have been pro- 
posed to applicants for admission to the bar 
in Ohio from 1884 to 1893. The editors 
have supplied answers to the questions, 
and have published the book as an aid to 
law stadents in preparing for the bar 
exunination. The questions correspond, 
in the main, with those whioh are wont 
to be asked in the other States npon like 
examinations, though it is tme that a 
considerable portion of them relate to the 
special laws of Ohio. 

The value of the work for law students 
must obviously depend npon the accuracy 
and completeness of the answers. Some 
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of the anawers are, however, so nnsatis- 
faotor; that ve are nnable to recommeDd 
the hook to etadenta as a nsefDl guide. 
Thus an aasanlt is defined in this way: 
" An assault is less than a battery, where 
the violence is oat short hefore aotnally 
falliDg." A person who did not already 
know what an assanlt was would hardly 
gain an adeqaate conception from this 
definition. To the qoestion, " What 
offense is it for a combination to go to 
the theatre for the pnrpose of hissing 
an aotorF" the answer given is "It is 
a tort." Bnt this qnestion is under the 
topic of "Criminal liaw," and the true 
answer would he, "It is a criminal con- 
spiracy." (Bishop Grim. Law, ii., § 316.) 
Another question is, "Is a person guilty of 
bnrglary who nnlawf aUy shoots through a 



closed door into a dwelling house, with 
intent to kill a person then in the 
house?" The answer of the editors is 
"Ko." Bat Mr. Bishop (Crim. Law, ii., 
g 94) says the qnestion "is uncertain on 
the authorities," while he himself ex- 
presses the opinion that the act would 
be a burglary. Again, larceny is defined 
as "the wrongful taking and carrying 
away of the goods of another." The edi- 
tors shoald hare added "with intent to 
steal." The definition they give is appro- 
priate for "trespass," but not for "lar- 
ceny." So other qnestiona might be 
quoted having similar &ulty answers, but 
these will suffice. They show that ths 
book, tJiough it may be accurate in the 
mun, is not sufficiently reliable for stu- 
dents' use. 
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RETB03PECT OF HALF A CBNTURT. 
What the Bah of 1845 Thovoht of Runnino a Coukt and Rbportuio m Dhosioms. 

BY HCm. DAVID HcADAM, 
JndkB N. Y. SvpnfM Coort. 



Hm Saperior Court of the Oity <^ New 
Toik WM created Usrch 31, 1638 (Lam 
18M, chap. 137). Its flnt reporter wai 
JoDA Preeoott Hall, who pnbliehed two 
Tolomee of reporte, one in 1831 and the 
o^r in 1833. He was gaooeeded by 
Judge LewU H. Saadford, who published 
fiT« Tolomes. the fint in 184d. The 
■mn of ceporta have been kept up dnce 
tiiit time, terminating with the 39th of 
Jonei and Spencer, isaned a few months 
^0. This ia the last Tolume of "Saperior 
Court Beports" to be issued in separate 
fonn, the duty of reporting the decisions 
of that and other oonrts having been 
pUoed in charge of a reporter known as 
the "MisoelJaneons Keporter." 

Hall's Ifeports contain the decisions of 
the oonrt from Angnst, 1828, to and 
inclnding Deoember, 1839. Sandford'a 
Itoports contain the deciuons from Octo- 
ber, 1847. to Hay, 1853; and they have 
CTer UHce beeo continuously reported. 

It will be observed, however, that there 
ii a hiatus in reported dedsioDS from 



Jannaiy, 1830, to October, 1847, a period 
of nearly seventeen yearai In the interim, 
to wit : on March 18, 1818, the following 
memorial was presented to the court, with 
a letter apologising for the absence of 
other namea, "on the ground that the 
bar divided into three olasses : 

"1. 7%« apathatic, who do not can> 
whether the court stands or falU. 

"3. 7^ dsitruetionitlt, who preferred 
its fall. 

"3. Th» timid, who approve of the 
snggestions, bat think the Uognage too 
strong." 

It is interesting as showing what the 
bar of 1843 thought aboat mnuiog » 
court and reporting its dedsioos. 

"The Memorial of the Bar respeotftaUy 
showeth ; that having reached an epoch 
in the history of this court, and being 
deeply interested in its future character, 
we consider this a favorable opportunity 
to suggest to the judges for their mature 
consideration the following improvements: 

"I. We suggest that the trial and ar- 
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gnment tenni be k«pt Antirely dUtlaot} 
aooording to the originftl oonne of tiie 
court, tad tb»t daring the argnment 
tenui no imtei of fitot be tried on uaj 
aoooant, 

"11. TbsttbejtidgetgiTetbfliropiiuoni 
in irriting, imoftm, in all oiaee. 

"HL That sncfa opinion! be immedi- 
ataly Sled witb the clerk of l^e conrt, 
and the judgment of the conrt annonnoed. 

"IV. That a reporter be appointed 
«hoM dnt; it iball be to pnbliib one 
nnmber of Beporte ererj lix nonthi at 
leait, in vhioh he. ihall report coooieely 
th$ argnimmU ^ mmwl, ■• well u the 
opinions of the conrt. 

**T. That the jadget itadionily aroid 
attending to an; bnsineae on the bench 
vhile a oanM ii onder diionstion, and 
abstain from all acts tending to intermpt 
the fnll and free disonasion of the mattws 
before the ooart 

"YI. With regard to the double jniy 
operations of the oonrt, as there is mnob 
diversity of sentiment in relation to the 
ntility of this branch of action, that it be 
oonflned as mooh as possible to uses of 
new trial, and to snob oansM as might 
othenriae from their great length disturb 
"Uie regular business of the conrt 

" Ve exceedingly i^pret the great loss 
to the bar and to the oommnnity at lai^e, 
from the silenee of tbe bench for the last 
ten years. A vast amonnt of learning has 
been lost to the profiMsion, and the com- 
munity has great reason for the com- 
plaint tbat the important adjudications 
of this tribunal are matter of uncertain 
traditiou, and consequently when similar 
oases ooonr, being without precise knowl- 
edge of the rnle of action established by 
the ooArt and nnable to learn it eren 
fh)m tiie bar, they are constrained to en- 



oonnter the same expanse and delay as if 
the matter had neTcr been settled. If the 
trial and a^nmeut terms are kept dis- 
tinot the judges will hare ahnndant 
l«snre to prepare learned opinions in tbe 
oasss discussed, and we think the suitors 
are entitled to the ezprassion of tha 
opinion of each judge. This will giro 
peat weight to tiie case when brought 
before a renewing tribunal, and the pre- 
vailing party is justly entitled to it We 
think it quite impossible that any tribunal 
oan snst^ ita^ with dignity without a 
{woper report of its proceedings. While 
on this aphject we must protest against 
the nnjust course of reporting to which 
the bar of the State has too long yielded. 
Til.: the total silenoe of the reporter on 
the course of the learned argument at the 
bar. Thit omiuiOH dtprivet th$ eati of 
half it* value. We sn^eet that the re- 
porter be directed to avoid this vice, m 
that the learning of the bar as well as that 
of the benoh may be fully represented. 
We respectfully pray that these snggea- 
tions be received in the spirit which 
has dictated them on a sulgeot in which 
bench and bar have • common interest 
"And yonr memorialists, etc. 
"Jho. Ahteov, 
"Jambs W. Osrako, 

"Obsahvs BuSHHlLIt 
"J. M. VanOoit, 

"A. L.JOBDAN." 

The above is what the bar of over half 
a century ago suggested by way of re- 
forms. The memorial furnishes food for 
thought eren now. It will at least give 
the present generation an opportunity to 
compare views with the bar of two genera- 
tions ago, after allowing for tbe evolation 
in such matters since. 
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(.lAHLnr OP LAwnu akd Doctors as Hbmuks of Paktnkrsrip Fikhs. 

BT HON. DAVID UcADAM, 
)«)■■ N. r. Sapntor Cowt. 



PsrtiiAn in trad4 ban uithority, u 
legardi third peraons, to bind tba Arm b; 
promiMory notes or bills of ezohsnga, for 
it is in th« nsnsl oonm of meroftntils 
tnnsaotions so to do; and tbis ftatboritf 
is sMotioned by tbe oostom and law of mer- 
chants, wfaioh is part of the general law of 
the Und. Tbe liability of a firm tor the 
frand of one of its members in proonring 
ncHMjr by falas pretenoes is sostained by 
sereral anthoritiea, and proceeds opon tba 
gioond tbatwhere one of two innocent per- 
sons most suffer by the aots of a third per- 
son, be shall snfferwho has been the occa- 
sion or oanse of the oonfldenoe reposed. The 
same principle applies to tbe case of nego- 
tiable seoarittes fraadulently issued by one 
of several partners (see oases oolUted in 
Johnson v. Lee, 80 St B. 892 ; S. 0., 10 
N. Y. Sappit 9). Bat tbe rale does not 
a{^ly to lawyers, doctors, and others not 
engaged in busineas ai traden. 

Therefore, in an action against a law 
firm or a medical firm, it is not enoogh to 
prove that the note or bill sued upon was 
signed by one of its members, the plain- 
tiff moat go farther and prove one of four 
things : (1) Tliat tiie partner who did 
not sign expressly authorised the act 
(3) That he raUfied it afterwards. (3) 



That the Ann as snob got Oie boieflt of 
the proceeds, or (4) That by aome prior 
aots of his he is estonwd from dispotiog 
the aathori^ assumed. This results from 
the want of implud power of one co- 
partner to bind the other io any but a 
trading partnership. Obief Jtistioe Den- 
maa, in Hedley v. Bainbridge (8 Q. B. B., 
at p. 821), said : *' There is no oostom or 
usage that attorneys should be parties to 
negotiable instruments; nor is it neoes- 
sary for the parpose of thur hnsissss." 
(See also Bjleson Bills, 8th ed., by Bhars- 
wood, U ary, p. 16, and oaass cited.) 

This would seem to be enforcing the 
old adage that the "shoemaker mnit 
stick to his last," is eqnally ioand in 
logic, and as firmly gronnded in pro- 
priety. The doctrine may seem novel on 
first impression, hut it has been repeat- 
edly followed, and may be accepted as 
the law of to-day. It will not distnrfo 
the tranqoility of any, bat may quieten 
the nerves of some who have been ambi- 
tious enough to enter oo-partnersbipe 
mora with a view to profosnonal advan- 
tage, than to learn tbe discomforts which 
freqaently follow snch relations when oon- 
ducted upon mercantile lines. 
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BT FROr, OHOXOt CHASE. 
Haalat of Mck puafnpb ■» tkoM of Ctawa'i KadcMcM, 314 Bd.) 



PUSOKiX rMPlBTT (waiiMMQ. 

la a reoeot Indianft oua it it held that 
the bodies of the dead beloBg to the tor- 
Tinng i^tiren, in the order of inber- 
itaooe, and they, and not the executor or 
aduiniatnlor, hare the right to the oni- 
%oi)f and bnrial of the mdu. (Beinhan v. 
Viight, las Ind. 696.) 

F-. MB. A leading oaee npon the aab- 
jpst of gifts eoMS morti* is Basket •■ 
mukaH, 107 U. B. 60S. This holds that 
audi a gift must, during tk» lift of tht 
donor, take eflbot as an exeoated and com- 
plete tanatu of his possession of the 
tiling and his title thereto to the donee^ 
altiwogb the right of the donee is subjeot 
to-ba dirested bj the aotnaJ rerocation of 
tils dbnor, or b; his surriTuig the appre- 
hended peri], or by his ontUving the 
donee, or by the insoflBoieno; of his estate 
tO' paf his debts. If by the terms end 
eond^nne of the gift it is to take effect 
on^li: upon th4 dtath of the donor, it is not 
snoh'a'giAi, bnt is arailable, if at all, as a 
t&stamentary dispositioQ. 

It ie BDmetimes difBonlt to determine 
vbether a particnW diipoeition of per- 
aoaal progeria is to be deemed a gift or a 
t»usb "It is now well settled," says a 
reoent oaeS)- " that what was clearly in- 
tended as a gift, bat is imperfect 1u such, 
cannot be given effect by oonsideriug it a 
dealaration of tmsL There is no prin- 
ciple' of equity which will perfect an 
imperAct gift, and a court of equity will 



not impute a tnut where no trust waa 
oontempUted." (Smith'a Estate, 14i Pa. 
iS6.) 

As to what is safSoiant to oonstitnte a 
delivery, aee KUpin *; Batley [1893]. 1 
0.8.583. 

OBIiruri.L LAW. 

P. 848. A crime may be defined as 
**any act done in riolation of those dutlea 
which an indiTidual owes to the oomn^u- 
nity, and for a breach of which the law 
has prorided that the offender shall make 
satiiAotion to the public." Crimes are 
diTided into offenses mala in m (acts 
vrongful in iiomttlvu), and offenses mala 
proh^Ha (acts wrongfal bteautt prokO- 
iied by statute). And though it is com- 
mon, in modem times, to deQne crimes of 
both these classes by statnte, still this has 
not obscured the distinction. If an of- 
fense be malum in i», it is considered that 
eveiy man's morel sense should enable him 
to know that the act was wrongful, though 
he had no knowledge ai to the statute 
prohibidng it. As to an offense maium 
proAMtum, as t. g., taking fish at a time 
of year when this wasforbidden by statute 
this could not, of oourae, be true. 

The criminal law ot most States is now, 
in the main, sratutory, though tlie com- 
mon law doctrines upon this branch of 
law may still be doomed in force so for as 
the statutes are not aufEcienUy conipre. 
heosive to cover the whole field of crimes. 
In some States, however, criminal law has 
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Wa made wholly Btatntorj. Bnt even la 
these Sutps the definition or explauation 
of terms oaed ia tht> statntei in»j require 
a reMTt to the principles of the oommon 
law respecting crimes. 

There are no ooiDOion law orimee agHinst 
the United Staten. It ie tiecesflary tliat a 
rafficient etAtntory authority should exist 
for declaring any act or omission a crim- 
inal offense. (C. S. r. Eaton. 144 U. S. 
677.) 

Crimes are divided into /elontM and 
miadam$a»ors. A felony by the common 
law was any offense pnnishublo by a for- 
feiture of lands, or goods, or biith. Other 
oSenses were miademonnom. Tn moat of 
the States and Terntories of this country 
a felony is a crime punishable by death or 
by impriaoument in a State prison, while 
other offeiiaea are miBdemcanors.' In 
Mackin v. U- S., UT V. S. 333, a list of 
the States and Territories is given in 
which this distinction is established. In 
some Sutes, boweTer, as in Rhode Island, 
there ia no such mle, and it is held, 
therefore, that id an iiidiclment the trord 
" feloniously" sbonld be uavd in all cases 
where the offense charged was fulouy by 
the common law, and that in all otlier 
oasoi this word is not eseeutial in the 
indictment. (State i.-. Mnrphy, 17 K. I. 
698 ; see People v. War, SO Cal. 117.) 

F. 861. As a genera) rnle, a orimo in- 
TolToa both a Krongful intent and a nrong- 
ful act. (People v. Flack, 12* N. Y. 324.) 
Thia union may be of a threefold kind,Tiz.: 

(1) The intent may be wrongful and 
contemplate the rery act committed, both 
as to its nature and tho person or property 
affected thereby; as where one intends to 
murder A or rub B, and aotnally dw-s 
manler A or rob B. 



(S) The intent may he wrongfol bat 

contemplate a diflerept act from the one 
committed, or aa aot of the same kind 
affecting a different person or other prop- 
erty than are actually injnred ; as when 
one only intends to commit a buiglaiy, 
bat nnintentionally canses. the death of 
the honse-owner by blows inflicted in the 
endeavor to escape, thus becoming charge- 
able with murder; or where one intenda 
to shoot A, bnt by mistake shoots and 
kills B. 

(3) The intent may be really ionooent, 
bnt oontempLite an act which has been 
declared a crime by statute; as where onf 
shoots game birds at a season of the year 
when this is prohibited by statnte, being 
ignorant of suoh statnte. This class of 
oases includes those offenses called nuia 
prohiiita. At, however, every man is pra- 
snmcd to know the law, it is presamed 
that the intent in those oases is wrongful, 
though it be in reality innocent, On 
groands of public policy, also, offenses of 
this kind must be puniahed, though the 
offender were ignorant that his aot waa 
wrongftal and prohibited. 

An attempt to commit a orime is itself 
a crime. An attempt consists of (1) the 
intent; (2) a direct inoflectnal act towards 
its commission : and that aot must reach 
far enough towards the aooomplisfameat 
of the desired result to amonot to 
tho commenocment of the ooDSummation. 
(Hicks o. Oomm., 89 Va. 323 ; Stabler 9. 
Coram., 96 Pa. 318.) Thus if one pnta 
his hand in another's pocket to steal a 
purse, but is prevented before his hand 
touches (he purse, his aot would he an 
attempt. It is now generally held, also, 
that tills would be an attempt, though it 
turned out (hat tfaore waa no pnrae in the 
pocket; some former Knglish cases were, 
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hoTtver, to the oontruy. (P«o[le «. 
Honui, 1S8 JS. T. 864.) 

Ad attempt diffan from prtparatioH. 
Thus tba parohue of a gnn with intent 
to oommit tnarder, or the parobtM of 
poiKD with the nm« iotent, doM not 
oonsUtDte an indictable attempt The 
act if only in the nature of prellndnarf 
preparation. (People v. iiarnj, 14 Oal. 
169} Snpple v. State, M -S. J. L. 197; 
Patrick v. People, 18» 111. A29.) 

Sotieitation to commit a crime is gener- 
all; held to be an indictable attempt, 
though it be ineffectual and the crime is 
not oommitted. (Oomm. v. Flagg, 186 
MaeB. 646} bat see Stabler v. Oomm., 95 
Pa. 318.) 

Ijfnorane$ of Jaw it no exoDse for orim- 
inal acta. Bven toreignen reeldent in a 
conntrf not their own are presumed to 
know its law and are panishable for its 
violation. (Beg. tf. Barronet, 1 £. A B. 1 ; 
U. 8. V. Anthony, 11 Blatch. SOO ; Ornm- 
bine v. State, 60 Md. 355.) 

tgt»oranet of mattrial /acts, on the 
other hand, is, in general, a good defense, 
if it be not attribut^le to negligence or 
default, or an intentional disregard of 
means of information. (Hex v. LcTett, 
Ore. Oar. 686 ; a leading case is Queen v. 
Tolson, 23 Q. B. D. 168.) If, however, a 
statute Bhottid ezpFessI; or impliedly make 
those who Tiolate its proTisions criminally 
liable, whether they were or were uot 
ignorant of material facts iuYolyed in the 
oSense, ignorance of the facta would then 
be no defense; as if, «. jr., selling liquor 
to a minor should be abeolutely prohib- 
ited whether the dealer knew or did uot 
know that the purchaser was a minor. 
(Oomm. 9. Emmons, 96 UasB. 6; see 
Oomm. v* Julius, 143 Mais. 182; People 
1). Maboney, 41 Han 26; Queen v. Prince, 



L. B., S 0. 0. B. 164.) Whether sach IB 
abaolate piohibition shall be road into • 
statute by implieatio* is a matter aboot 
whioh the courts of different States differ 
materially. Masaaohuietts goea very fitr 
in supporting saoh implications. (Oomm. 
«. Thompson, 11 Allen 38.) Some of Che 
States have refbsed to adopt snoh an «£• 
tieme position. (AdIer v. State, 66 Ala. 
16; Taylor v. Stale, 107 Ind. 483 ; Farrell 
V. SUt«,89 0. St 456.) 

Carelttsneu or negtiffenct ma; be a 
meuis of committing crime, as s-y., homi- 
cide. (R. ff. Walker, 1 0. & P. 330.) It is 
considered as equivalent to a direct crim- 
inal intent; tor, as has been well said, 
" there is little distinotion between a pos. 
itive will to do wrong and an indifference 
whether wrong is done or not" (Bishop, 
Or. Law, i §813.) 

P. 893. As to the liability of infants for 
crime, see Angelo v. People, 96 III. 209 
(murder case, child of eleven); State v. 
Fowler, 6% la. 103; State v. Adams, 76 
Mo. 356. 

P. 865. In some recent decisions "irre- 
sistible impulse" is recoguixed as a good 
defense, althougli the accused knew the 
wrougfal nature of the act he committed. 
(Flake v. State, 121 Ind. 433 ; Grabb v. 
State, 117 id. 277-) Other late cases are 
to the ocintrary. (State «. Miller, 111 Mo. 
612; State v. Scott, 41 Minn. 366; see 
Ilornish p. People, 142 HI, 620.) 

P. 867. For cases in which (Mirium 
tremsni was regarded as a sufBciont de- 
fense, see U. S. V. MoOlue, 1 Onrtis 1; 
TJ. S. V. Drew, 6 Mason 28. 

Evidence of intoxication may also bo 
given to reduce the grade of the crime 
charged against the defendant, by show- 
ing that his mind was not in a condition 
to form the intent involved in th« higher 
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gnds of th* crime. (Orosb7«. People 187 
III 8»6; Aumui v. People. i%8 Ind. 847; 
Oomm. 9. OrMTj, 148 Pa. S6.) 

It hM YmMj bMD held id WiaoonsiD 
that it ifl oompeteat for the aooiued to 
■how that at or abont Uie time the oiime 
wai oommittad he waa in aaoh a phyrioal 
oonditioD u to render it imponible that 
he oommitted it ; aa if , «. y-, a larceny bad 
been oommitted and the aocmed conld 
■how that at the time he had been tem- 
porarily proatrated by dniiikenaeH so as 
to render it highly improbable that be 
ooald bare been present at the place 
where the crime was committed, or, if 
able to be present, that he ooaM have 
done what the evidence shova waa done 
by Uioae who committed the larceny. 
(Ingalla v. SUte, 48 Wis. 647.) 

P. 878. "To constitute one a prin- 
cipal in the aeoond degree, he mnst be 
present at the oommiauon of it, bat he 
need not be ao near as to be an eye and 
ear witneM of the criminal act. His 
preaeaoe may be constmctiTe, aa when it 
is shown that he acted with another in 
the porsoanoe of a common design ; that 
he acted at one uid the same time for the 
fnlfillment of the same preconcerted end 
and waa so aitnated as to bo able to give 
aid to his asaociate, with a view to insare 
the auooess of the co;nmon entorprisc. A 
waiting and a watching at a convenient 
distance ia enough ; aa if, in a case of 
lanwDj, be be placed where he nwy learn 
of tbe whereabouts and movemonta of the 
ooatodian of the property, and bo pre- 
pared to lore him away, or to retard him, 
or to give timely warning of his ap- 
proach." (UoUarney v. People, 83 N. Y. 
408.) 

P. 873. Where three persona undertook 
to commit a burglary and one of &em shot 



a cleric in the boilding entered, all three 
were held ofaa^eable with murder, "if 
there wai a general reaointion against all 
opposers and to resist to tbe utmost all 
attempts to detain or hold in oaatody any 
of tbe parties." Thia general resolution 
of the eonfederates need not be prored l^ 
direct evidence. It may be inferred from 
ciroumstanoea; by the oamber, aima, and 
behavior of the partiea at or. before the 
aoene of action. (Buloffff.PeopIe,4S M.Y. 
313.) 

So if aeveral persons are with firearms 
holding a forcible poaaession of land 
clwmed by others, all are guilty of a 
murder oommitted by any one of them 
therein. (Bishop, Cr. Law, i. g 683.) 

But where one of several wrongdoers 
commits a crime wholly- independent, or 
onUido the scope of the (pneral parpose, 
be only ia liable therefor; as where poach- 
ers attacked a gamekeeper and left him 
aenseless, and afterwards one of tliom re- 
turned and atole his money. He alone 
was liuble for tbe robbery. (Rex v. Haw- 
kins, 3 C. & P. 392.) 

P. 939. Hurder, ai common law, ia kill- 
ing with malio^ while manslaughter ia 
killing without malioe. JltUie* thus forms 
the distinguiabibg element. Thia word 
denotes, in general, mUmindedntu ; as 
i4>plied in homicide, it signifies a "de- 
praved heart regardless of human life." 
There may be intent to kill without 
malice; as, «. ff., where a hnsband kills 
bia wife or her paramour when he detects 
them in the oommission of adultery. 
There may alto be malice without intent 
to kill; as, s. ;., where a man beats hit 
wife or child with savage cruelty and that 
oaoeea their death, thongh he did not 
intend to kill them. Tbe law will hold 
him responsible tor the natoral and prob- 
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able oonuqunoef o< his sota. So ftlao if 
a mao ahonld ride a Tiolent and nnrnl; 
horse reoklesely among a orovd of people, 
or ihoald wmitonl; open the drawbridge 
of * railroad, and aome perwn or {wrsona 
shoald be killed in conseqaenoe, he would 
be liable, tboagh ha bad not ioteoded to 
kill any one. 

It ia a general rule, at oommon law, 
that if one, in the oommiBaJon of a 
felony or an act tending to great bod- 
ily barm, nndesignedly cansea auother'a 
death, the act ia mnrder. Bnt if one 
in committing an nnlawfol act, not felo- 
niona uid not tatading to great bodily 
harm, or in committing a lawful act by 
nnlawfol or negligent means, andesign- 
edly kills another, the aot ia only man* 
slanghtar. Thaa if one, only intending to 
commit arson or burglary, aboald unde- 
signedly oauae the house-owner'a death 
the aot would be murder. (See Hex v. 
Smith, S C. & P. 333.) Nor will the con- 
aent of the Tictlm excuse the wrongdoer. 
Tbnl if one should attempt, by a woman's 
oouaent, to procure an abortion upon her 
person, and the act riiould, entirety oon- 
trary to the intention of the parties, re- 
Bult in her death, it would be murder, 
because the aot attempted was nulawful 
and imminentiy dangerous to life. (1 Hale, 
P. 0. 4S9; 1 Eaat, P. 0. 230, 95L) Bnt 
where a person found a trespasser on his 
land, and, while moderately punishing 
him, uttlookily happened to kUl him, it 
was adjudged manslanghter only. (Foster, 
0. L. 281.) So negligent driTing, sailing, 
and other like acta, by which oolliaiona 
occur and persons are killed, are, in 
general, deemed only td constitute mad- 
slaughter. Bnt if the negligence be gross 
and wanton, the act will be murder. 
Uaually if one, in committing a mitde> 



meaner or a civil trMpass, unintentionally 
causes a person's death thereby, he ia 
chargeable with maoslattghter and not 
with murder. (See Bex t>. Snllifan, 7 O. A 
P. 641.) 

The malice inToWed in mnrder ia callod 
malic* afontkouffht; or, as is otberwiae 
said, murder inTolTea;)rsm«fi/a/ton. Bot» 
is explanation of thia, it is further stated 
at common law Utat thongh the intoat 
must precede the act, yet this need not be 
by any appreciable interraL The distiDO- 
tion between this and the oaae of man- 
slanghter where it is said that there is no 
premeditation and therefore no malice, 
because there is no interral between the 
intent and the aot, is, tberefbrt^ pretty 
alight 

In illustration of a lavfvi aot, done un- 
lawfully or improperly, and ao resulting 
in manslaugliter or murder, may be cited 
oases of discipline of a child by his father. 
If the punishment be immoderate in eerer- 
ity, and yet not with brutality or extreme 
cruelty, and death should unintentionally 
be caused, that would be manslaughter; 
but if the puniahment were with great 
bmtality, it would be murder. 

In order that a connotion for mnrder 
or manslanghter may be austained, there 
mnat be clear proof of the eorpui delicti. 
This ia said to have two components, rix-t 
death as the result, and the criminal agency 
of another as tbe means. Where one of 
these is prared by direct evidsnoe, the 
other may be proved by circumstantial 
eTidence. (People v. Bennett, 19 If. Y. 
187.) This doctrine applies the rale of 
Lord Hale, who said: "I would never 
convict any person of mnrder or man- 
slanghter unless tbe fiwt was proved t^ 
be done, or, at least, the body found. " 
(Ohase's Blaokstoue, pp. 1<S7, 1038 ; see 
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Peopte V. Palmer, 109 N. T. 110.) Thta 
rale that the evrput dslieti mut be 
prored, appliei alio to i&diotm«nta for 
other orimee. 

Id Neir York (and the «aine ii tme in 
■ome other StatM) oertain statatoiy pro- 
fujoni definmg murder make itt^nt to 
kia, rather than mtUict, the teat between 
murder and ma&slaaghter. Thai In New 
York an nnlawfal killing ia dedsred to 
be mordedr in the first degree, " wh«n per- 
petrated frtnn a deUberau and premedi- 
tated design to efibct the death ol the 
peiaon killed, or of another;** and it ia 
marder in the Beoond degree, "when 
committed with a design to effect the 
death of the person killed or of asoUier, 
bat withoRt deliberation or premedita- 
tien." Uuder this law the intentional 
killing of a wife b; her hnsband was held 
to be mnnler in the second degree, though 
done ander the provocation of finding her 
in the act of adnlteiy. (Shnfflin v. People, 
62 N.Y. ti9.) At common law, as is above 
showD, the act woald have been msn- 
slanghter. 

To oonatitote "deliberate and premedi- 
tated design" within the statute, it is swd 
that the design mast precede the killing 
by some appreciable space of time, and 
jet that time need not be long. It mnst he 
sufficient for some reflection and oonsid- 
eration npon the matter, fbr cho'oa to kill 
or not to kill, and for the formation of a 
definite purpose to kill, Bui wh$n the 
timt it »mffieient for thit, it nuUtert ko/ 
h»m WUf it it. (People v. Hajone, Bl 
N. T. 211; Sindnun v. People, 86 N. Y. 
IM; People v. Hawkins, 109 K. Y. 408; 
PMple V. Kell;, 113 N. Y. MT.) 

LABOEHT. 

P. 964. <* It is a well-eatablished mle 



that eraij laroen j muBt iiiolade » trM- 
pass, and that the taking most be ondn 
SQoh oironmst^oes that the owuw might 
maintain an notion of bespas*." (PMple 
V. UoDonald, 48 N. Y. 61.) The intent 
to steal most also exist at the time of the 
trespam or wrongful taking. VheD,thcT»- 
fbre, a man took the watoh and aiwiey of 
his fHend, who was drunk, to keep for 
him till he got sober, and then atterwarda 
^ipro}mated them to himself, the act was 
held not to be laroeaj. CWilson v. People, 
89 M. Y. 469.) 

It is often said that the taking mnst 
be lueri eauta, — for the Sake of gain. 
Usnally this is tme, for a thief ordinarily 
steals for his own peonniarj advantage. 
But Bometimee cases ooonr in which the 
element of advantage to the thief is so 
indirect and remote that this rale seems 
to havo no proper application. Thus in 
one case where a man backed a horse into 
a coal-pit and killed it in order that 
it might not oonstitnte evidence against 
anotlier, who was charged with stealing 
it, the act was held to be laroeny. (Bex 
V. Oabbage, Buss & By. 293.) Some au- 
thorities deny the doctrine of lueri emtaa 
altogether. 

The following things, as savoring of the 
realty, are not the sabjeots of laroeny : 
fruit on trees; standing grass or grain; a 
nngget of gold, separated f^om the mine 
by natural causes. (SUte v. Burt, 64 N.O. 
619.) But there may be laroany of ioe 
after it has been gathered and stored in 
an ioe-hoBse (Ward v. People, 3 Hill, S95, 
6 id. 144), and of water which has been col- 
lected by a water company to supply to 
eoDiamers (Parens v. O'Brien, 11 Q. B. D. 
31); also of illainiuating gas (State v. 
Wellman, 84 Uinn. 221.) 
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BVBOUXT. 

P. 991. It then ai« two doon near 
together opening into • faonte, the inner 
one ie deemed an onter door of the dwell- 
ing. (McOonrt ». People, 64 N. Y. 688.) 

If there be a snffioient breaking and 
entering by night, as by making an open- 
ing through which a part of the body ia 
introdnced, the oflenw will be burglary, 
even though snch a complete entry aa to 
render pnotioable the commiuion of the 
intended felony ia -not made until ttie 
daytime. (Oomm. v. Glorer, 111 Man. 
395.) 

The plaoo broken and entered mnst be 
a da^inff-houia. This term is nsed in a 
comprehensire Benae to denote a building 
or apartment which ia uied at the time of 
the comminion of the offense as the regu- 
lar habitation and place of reeidenoe of a 
ibaii and his family, or of aome member 
of hia honsehold. together with all out- 
bnildiuge which are appurtenant or aoxil- 
iary thereto and within the common cur- 
tilage. Tho house must be not only pre- 
par«d for occupancy, but must be in nee 
as a residence or place of habitation. 
Therefore a house which has been fully 
bnilt, but has never been occupied, is not 
a dwelling-honae, and burglary cannot be 
committed therein. The same is true if 
a bouse which has been used an a reei- 



denoe haa been quitted by its formsr 
ooonpant, and no new pnrchaaer or ten- 
ant has begun to oooupy it ETen if 
a new ooonpant purohaaea the hoaae and 
pnts hia furniture into it, it does not 
become a dveiling-house until he oom- 
menoes to live therein. (Lyon's Oaae, 1 
Leaoh, C. L SSI.) 

If apartments over a store be ooonpied, 
it will be bur^aiy to break and enter the 
■tore, though it haa no oommnnication 
with the upper rooms except by a stair- 
oaae out of doors. (Qninn v. People, 71 
N. T. 561.) A. part of a dwelling-house 
Duy, howoTer, be so severed from the 
rest of it, by being let to a tenant, as to 
be no longer a place in which burglaiy 
can be committed, if there be no internal 
oommnnication, and the tenant doea not 
sleep in it Then it is not parcel of the 
dwelling-house of the ownw, for he has 
no occupation or posaeaaion of it; nor is 
it the dwelUng-houae of the tenant, for 
he does not lodge there. (Id.) 

The room of a guest in the A«tor 
House, New York City, was held not to 
be his dwelling-house, within this rule. 
The indictment should have oharged 
that the bni^lary was committed in the 
dwelling>house of the landlord. (Bodgers 
V. People, 86 N.Y. 360.) 



ovGoo'^lc 



SENIOR NOTES TO BISPHAITS PRINCIPLES OP BQUTTT. 



BT PMWBS80K KOBBRT D. PBTTT. 



S 73. Tb« doctrine of the onatioii of 
ttniti \>j pnoatorj wordi is fally coosid- 
erad in OUrk v. Lanpp (88 N. T. 2S8). 
The viU of Clark after wttiDg forth that 
he wa» abont to leare home on a long aod 
dangerona Toyage, and that oonseqnently 
heoDgfat to make a will "for the benefit 
ud prot«tion of hie irife and obildren," 
oontainod the (tarther olavK, "I do there- 
fore make this mj last will and testament, 
giTiog and bequeathing to my wife, Caro- 
line, all of my property real and personal 
.... and do appoint my wifb, Caro- 
line Maria, my true and Uwful attorney 
and sole ezeontrix of this my will, to take 
ehaige of my property after my death, 
and retain or dispose of the same for the 
benefit of herself and children above 
named." The court held that the will 
gave ao absolote title to the widow and 
that by Uie sabseqnent olanse he did not 
impress a tmst apon the estate gives to 
bis widow. See also Hendricks v. Isaacs, 
117 N. Y. 411,410. In Small v. Field, 
103 Uo. 104, the will contained the fol- 
lowing proTision : " Fottrtb. In consider- 
ation of the deep affeotiOD I hayc for my 
beloved daughter, Kate Oreen, and her 
tender love and sympathy in all my trials 
ud troubles in this life. I will and be- 
queath her all the rest of my money, 
notes, red and personal estate, for the 
ttk use of herself and children. " It was 
held that the dangfater took an equitable 
tee. Such words as for the sole ose of 
herself and children, freqaently are to be 
T^ardod as giving an estate frao from the 



control of the husband, rather tbao tbi^ 
tiie children shdl take beudoially. Small 
V. Field, mpra. Whitridge v. WiUiama, h 
Hd. 109. In dolton ». Oolton, 187 U. S. 
80(^ the will contained the following pro- 
vision: ''Igive and bequeath to my said 
wife an <rf my estate, real and person»l, of 
which I shall die seised, possess e d, or en- 
titled to. I reoommend to her the oare 
and protection of my mother and sister, 
and request her to make sooh gift and 
provision for them as in her jndgmoit 
will be best" The oonrt held that under 
all the oiroumstanoea, espeoially as the 
estate given to the testator's widow was 
very large and the mother uid mster had 
only a small inoome for their support, it 
oould not be supposed that the testator 
intended to tmst solely to his wife's aSbo- 
tion for his relatives, to determine what 
she might give them, a mle which might 
have been adopted as to her own childran, 
but that the Unguage was mandatory and 
"the mode was only civili^." See also 
Cox V. Wills, 49 N. J. Eq. S73; Haakett v. 
Alexander, 34 N. B. R. S86. 

g 77. As to powers in tma^ see IW 
N.Y.62; U7N.T.577; 18SN.T.604; 
113 N. Y. 1; 1» Lawyers' B. A. «0 (N. J. 
Kq.); IN.Y. B. 8.729,848. 

§80. Iriakt7.0lement,49N.J. Bq.BM. 
Where a title by way of resulting trust is 
set np against an absolote deed, the evi- 
dence to support it roust be clear, expUoit, 
nneqnivocoL Silleman o. Haas, ISl Pa. 68. 

g 81. See 1 N. Y. B. S. 738, gg 61, fiS, 
58; Beits «. Beits, 80 N. Y. 688, 642; 
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Hiuek V. Wiecken, 1 18 K.T. 67, 74 ; Collar 
V. Collar, 86 Miob. 007. Where land baa 
been conrejad to a party ander aa oral 
truBt invalid under the iitatate of Fraade 
and of Ubos and Traste, it is lawful for 
him to perform it; and if he oonTeya the 
laud and receives the proceeds, the Uw 
will treat him as a tmBtee of personal 
property realized for the benefit of the 
eatvi qua trutt who may maintain an 
action aguinst him to recover such pro- 
ceeds. Bork V. Hailin, 183 N. Y. 280. 

The doctrine in New York and several 
States seems to be that a trnat will not be 
raised in favor of a party who has no 
existing interest in the property, has done 
no act of part performance, and who has 
parted with nothing under the contract, 
simply apon the ground that the other 
party is guilty of n fraud in refusing to 
perform his verbal agreement, licvy v. 
Brush, 45 N.Y. 589, 536; Peck v. Peck, 
IION.Y.70; Emerson v. Gallup, 158 Mass. 
146 ; See Uoore v. Crawford, 130 U. 8. 122, 
180. 

g 8S. Although independent of statute, 
the trost results to him who pays the con- 
sideration for an estate where the title is 
taken in the name of another, and auch 
trust is not within the statute of frauds, 
and parol evidence is ndmiiwible to show 
whose money is actually paid for the prop- 
erty. Yet the trust most have aris-in at 
the time the porchase was mode and the 
whole oousideratton must have been paid 
or secured at the time or prior to auch 
purobase. Ducie v. Fprd, 138 U. 8. 587, 
59%. 

g 86. Natnre of the right of a cettui 
'/«« truBt to follow trust funds. Holmes v. 
Oilman, 138 N. Y. 3G«. 

% 87. 32 Pacific It 3ti3. Property which 
is given to trustocs by a will upon a void 



trust, or one which cannot be execntad, i« 
held by them for those persons to whom 
the taw or the other provisions of the 
will give property which is nndisposed of. 
O'Connor v. Qifford, 117 N. Y. 275, 381. 

§ 88. Smith v. Oooke. [1891.] A. C. 
297 [H. L.] 

g 89. See N. Y. Lnwa, 1898, Ch. 701. 

% 91. For definition and claseiAcatton 
of constructive tmsts, see Perry on Trasts, 
g§ 27, 168; Bead «. Reed, 135 111. 483, 491. 

g 93. It seems that this fidaciary rela- 
tion does not exist between grantor and 
grantee. Uibbardt>.BamsdcIl,118N.Y.3S. 

S 94. In a case where an arrangement 
had boon entered into wheraby one should 
purchase property at a sale by a trustee 
and convey it to the trustee's wife, the 
sole was set aside. Basset v. Shoemaker, 
46N.J. Eq.638. 

% 102. Manner in which independent 
of statute a married vfoman can bind her 
separate eaUite. Ankeney v. Hannon, 147 
U. S. 118,128. 

glOl. 113 N.Y. 158, 160. 

% Ht6. For the Pennsylvania doctrine, 
see 144 Pa. 444. 

g 115. A contract between hnsband and 
wife who have sepurat^d, to thereafter live 
apnrt, ia not void on the ground of pnblic 
policy. Doryea v. Blivtn, 132 N. Y. 567. 
See 49 N. J. Eq. 303 ; N. Y. Laws, 1802, 
Ch. 594 ; N. Y. IL S., Sib ed., 3600-260C. 

§ 120. Fnsdiok v. Town of Hempstead, 
125 N. Y. 581 ; 147 P. 8. 667; Davis v. 
Inhabitants, 154 Moss. 224. 

% 124. A gift to educate the pnblic by 
tlie ditisemiuBtion of the works of a certuD 
author, held to be a valid oharitablo trust. 
Ooorge *f. Braddock, 45 N. J. £q, 757. A 
voluntary association for the mutual bene- 
fit of its members cannot be bold to be n 
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pnblic eharitahle institntion. StraUon v. 
Mediotl Society, 110 TAun. &06. 

g lil. Iiietuuvea Blkowing the nature of 
the cjfprea doctrine. MIevin v. IlepbDm 
[1S91]. 3 Ob. 236; Monjaon Church v. 
United Statp^ 136 U. 8. 1; Car; t>. Blin, 
191 Mms. 364,371. 

1 1»3. Booth V. Bsptiil Churah, 126 
N. Y. ilD ; People v. Simonson, 126 N.T. 
399; Tilden v. Green, 130 N.Y. 89. "No 
gifti'gmut, beqaeBt or devise to religiooB, 
edacatioual, charitable, or benoToIent nses, 
which shall in other reapeota be valid 
under the laws of this State, shall or be 
deemed invalid by reason of the indefinite- 
nen or uncertainty of the persons desig- 
nated as the beneflciaries thereunder in 
the iostratnent creating the same. If in 
the iostruoient creating suohagift^ grant, 
beqnest, or devise there is a trustee named 
to exeoate the same, tiie legal title to the 
lands or property given, granted, devised, 
or boqaeathed for such purposes shall vest 
in EDoh trustee. If no person be named 
u tmstee then the title to such lands or 
property shall vest in the Supreme Conrt," 
flic N. Y. Laws, 1893, Ch. 701. 

A bequeHt for the erection and mainte- 
nance of a free public library in a lai^ 
city is a charitable bequest and therefore 
notsnbjeot to the rqles against perpetnl- 
Ues. Urerar v.WiUiauis, 34 N. K U. (111.) 
467. Oases to which the doctrine does not 
extend that the rale as to perpetuities does 
not apply to trusts for charities. In r$ 
Boweu [1893], S Ob. 191. 

g 187. But see /» rs Arbib [1891], ] 
Ch. 601, 613. 

$ 138. It seems that to exonerate a 
trnstee it is not suffioieat to show that he 
acted in good faith. O'Connor v. GiSbrd, 
117 N.Y. 276, 281; Learoyrt v. Whitely, 
L. tL 12 Appeal Cases, 727. 731. 



g 1S9. Sheffield v. Parlcer, 168 Mass. 
830, 388. But see People v. Fanllcner, 107 
N. Y. 177, 489. 

g 111. A trustee in the investment of 
trust funds should refrain from speou* 
lation, and it does not follow beoanss 
prudent men sometimes take the haaard 
of adventures which they deem hopeful, 
tnutees may do the same ; the preserva- 
tion of the fnnd and the proourement of 
ajnst income therefrom, are primary ob- 
jects of the creation of the trust itself, 
and are to be primarily regarded. King 
V. Talbot, 40 N.Y. 86; Learoyd v. Whitely, 
L. B. 13 Appeal Cases, 727, 733. 

In the light of experience various kinds 
of investments have oome to be regarded 
by intelligent and prudout men ag unsait- 
able for tmst fnnds. Tb^ coarts have 
simply given expression to this general 
sentiment. Second mortgages are con- 
sidered as uqsttitable, oa tbey subject the 
tmat eatate to the possible nroeaail^ of 
raising funds to pay off the first mort- 
gage. So are bonds and stocks of new 
oorpurations where the tnooess of the 
basinesa has not become established. Bo 
are loans upon personal c?*dit; Uallooks 
V. Uonlton, 84 Me. 045 ; Matter of Uyers, 
131 N.Y. «>9, 415. The general rnle is 
that a trnstee should invest the trast 
funds in government aeonrities or in loans 
for which teal estate is pledged aa seon- 
rity. It Bsenu in this State, trustees 
should invest in United States or New 
York State securities, in mortgages on 
real estate, to the extent of about one half 
the value of the laud mortgaged, and in 
loans to oertain trust companies. Acker- 
nan r. Emott, 4 Barb. 626; King v. Tal- 
bot, 40 N. Y. 86, 97; Adair v. Brimmer, 
74 N. Y. 660. Also Uiey eon invest *< in 
bonds or stocks of any of the cities of this 
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State inaed panunt to the tatlioritjr of 
»ny law of this Stata" N. T. Lam 1889, 
Oh. 66. 

I 142. 13SN.T. 1»,13S. 

g 143. 138 S. Y. 369. 

g 144. It appears still to be the rule in 
Englaad that traatees oa&not charge for 
their serrioes, and there is bo implied 
right of remuneration from the mere fact 
that th»7 exeoatfld the tmits vhioli tfaef 
were appointed to perform. There ia 
nauallj a prorision in the will for their 
benefit I» rt Thorley [1891], 2 Ch. 613. 
Am to compensation in New York, see 
I«wB 1893, Gh. 686, p. 1707. Double 
oommissioDS to the same persons, first in 
the diaracter of execntors, and then in 
that of trustees, are to be awarded only 
when t^e will contemplates a several and 
separable action in eaoh oapaoity, not at 
the same bnt different stages of the 
adoiinistration, and they are not to be 
allowed where the will makes no aoch 
separation, bnt blends the two dnties and 
commingles them withont a Bereranoe. 
To the ordinal; duties of an executor 
ma; be added the performance of a tmrt 
in snoh a manner that the two fnuotioos 
ran on together. It is the duty of an 
executor as snoh to pay to a legatee the 
amount of a legacy in the manner and at 
the time provided by the testator, and it 
does not change that duty that the pay- 
ment of the principal is postponed, and 
the income made payable annnally in the 
meantime. The trust duty may thus be 
imposed upon an exrantor which thereby 
becomes and is made a function of bis 
office. A will mnst go further tban Uiat 
to admit of doable oommissions, and 
must clearly and definitely indicate an 
intention of the testator to end the ex- 
ecutor's dnty at some point of time and 



rcqaire him thereupon to oonstitate and 
set up one or more MTeral trusts, to be 
held and managed as such for the interest 
of th^ benefloiary. Mc Alpine v. Potter, 
186 N. Y. 286; Oliff v. Day, 184 N. Y. 
135; Phenix «. Livingston, 101 N. T. 
661 ; but see Pitney v. Bmerson, 48 H. J. 
Kq.361. 

gl46. The duty and powers of a truateo 
cannot be delegated by him to otfaera. 
Woodrow 9. Weed, 154 Fa. 907, 81^ 315. 

§146. The mere (act that one of two or 
more exeoators or trasteeB is passive, and 
does not interfere with the act of his oo- 
exeoutors in taking possession of the prop- 
erty and collecting moneys of the estate, 
wiU not charge bim with liability for 
waste by them unless he has some reason 
to apprehend that snob may be the oonse- 
qnenoe of their taking it and making 
SDch oolleotioos. Broen e. OiUet, 116 
S. Y. 10; Cooks v. HaviUnd, 124 N. Y. 
426. Bnt where one executor or trustee 
reoeives the fnnds of the estate, and either 
delivers tbem over to his associate or does 
any act by which the funds oome nnder 
the sole possession and control of the 
latter, and but for which he wonld not 
have reoeived tbem, the executor or 
trustee is liable for the loss which is 
sustained in oonseqaence of such action. 
Bmeu V. Gillet, supra.; but aee Im rt 
Osborne, 87 Oal. 114, One joint executor 
or administrator is not liable for the assets 
which come into the hands of the other, 
nor for laches, waste, devastavit or mis* 
management of his oo-exeoutor or oo- 
adminiatrator, unless he consents to or 
joins in an act resulting in loss to the 
estate, in which event he will become 
liable. Co-executors or oo-adminiatratois 
may act either separately or in oonjnno- 
tion. They are jointly responsible for 
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joint iota tnd eaoh li sepftntely ntpon- 
lible for blfl lepanto Mts «nd defiialt*, 
NanU V. Oak\t,j, ISO IT. T. 84; Sftrle v. 
Birle, 93 N. T. lOi; SI 8. W. Btip. 333. 

B 147. Bemof si of trait«eft. 36 At U«p. 
9W, 998. Bill for ioatraotioiii. 163 Hua. 
U9. 

§ 148. Bale when trnstee out be charged 
vith latweat Prioe v. Holmui, 138 S. T. 
U4,188. 

1 160. A mortage it in form a oonvey- 
anoe, veatiiif in the mortgagee a oondi- 
tioul estate which beoomea abaolnte on 
the non-performance of the condidon. 
OrigiDaUj at law it carried the righti and 
incident* of owoerBhip; althongh at an 
eaiir day equity gare to the mortgagor, 
■Ten after breach of condition, a right to 
reooTcr the property from forfeitnra, npon 
payment of the debt or obligation aeouredf 
within a preaoribed period. The ancient 
law M to the character of the inetrament 
•tiU preraib in some of the Statei, bat in 
a nuyority of them thia haa been changed 
from a conaideiation of the object of the 
inatrnqent and the intention of the par- 
tiea, and it ie there regarded aa a mere 
lien npon or pledge of the property for 
the payment of the debt or the perform* 
ance of the obligation atated. WhateTer 
character may be ascribed to it from its 
fonn, it baa always been treated by oonrta 
cf eqoity aa intended for aeeority and is 
enforced by them aolely to gire effect to 
that intention. Soott v. Neely, 140 V. 8. 
IM; Oook V. Bartholomew, 60 Oonn. S4. 

g 168. Wallace p. Johnson, IM U. 8. 
68; Mancbeater £. Co. v. K. 0. W. Oo., 
U B. 18 Appeal Oasea, 66^ 668; Barry r. 
H. B. T. Co. 110 N. Y. 1. 

§168. Taylor v.Easaell [1891], 10b. 6. 

S 169. Roblnion c. Williams, 2t N. Y. 



880; Aokermaa v. Hnnaicker, 86 N.Y. 43; 
43 ; Hyman v. Hsnf, 18S N. Y. 48. 

8 160. Pardy v. Hnntingdon, 43 N. Y. 
884. 

S 16t. An eqnitable aaaignment haa 
been defined to be snoh an assignment as 
glrea the aaaignee a title which, .althongh 
not oognisable at law, equity will recog- 
nise and protect. Sucb an assignment 
paaaes an immediate equitable interest in 
the subject, although it is not eaoentia) to 
the creation of the iutereat tbat it sbonld 
be immediately enforceable by auit for 
apeddo performance to recover the inter- 
eat BSDgned. Whether In a gireu caae 
the transaotton amonnta to an equitable 
asngnment depends to a great extent 
upon the intention. Holmes «. Brans, 
1S9 K. Y. 140 ; Pomeroy's Equity, gg 
1378, 1377. 1878, 1380. 

g 166. Eribba v. Alford, 130 N. Y. 619; 
Kneeland «. Central Truat Co., 138 U; S. 
66 ; oompare Talby v. Official Beoeirer, 
L. B., 18 Appeal Cases, with Borden v. 
Croak. 131 Hi. 68. See also Pomeroy's 
Eq.. g 1X91; 36 Atlantic R. 601; 66 N.W; 
Bep.111; 188N. Y. 69. 

g 166. An aaaignment by a sheriff of 
such feea as he may become entitled to 
reoeire Irom the State orconnty for pub- 
lie serrices thereafter to be rendered is 
Toid. B.N. Bank p.Wileon, 133 N,T. 478. 
The unearned half pay of a retired officer 
of the army is not aaaignable when he is 
atiU subject to military orders. Schwenck 
V. Wyokcff, 46 N. J. Eq. 660. 

g 167. It aeema by the weight of au- 
thority that then can be an aaaignment 
of part of a fund in equity where the 
aaaignment is for Tslne, distinctly appro- 
priates a part of the fund or debt, and 
makea the anm assigned apeclBcally pay- 
able out of it James v. Nawtoo, 143 
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Haas. 866, 87fr; Pengh v. Porter, U3 

n. 8. 737; RiBley v. Fheaix- Bank, 63 
N. Y. 318, 339; Whittemora ti. J. L. a O. 
Co., 124 N. y. M6. An order to pay ». 
particnUr Bum ont of special fand cannot- 
be treated as an equitable aagignnientpr« 
tanio unleHB accompanied witb ancb a re- 
Hoquisliment of control orer th0 fund 
designated that the fnnd-holder can aafelj 
pay it, and be compelled to do bo though 
forbidden by the drawer. A. general de- 
posit in a bank is so much moat'j to the 
depositor's credit; it is a debt to him, by 
the bank, payable on demand to his order, 
not property capable of ideotiBcation and 
apeoifio appropriation. A oheck upon the 
bank in the usual fonn, uot accepted or 
certified by its cashier to be good, does 
not Qonstituta the transfar of any money 
to the credit of tiie holder; it is simply 
an order which may be ooontermanded 
and payment forbidden by the drawer at 
any time before it i« actually cashed. It 
creates no lien on the money, which the 
holder can enforce against the bank. It 
does not of itself operate as an equitable 
assignment Florence iliining Co. v. Brown, 
1S4 V. S. 385, 390. But if the attendant 
oircnmBtanoes show that it was the inten- 
tion and nnderstauding of the parties that 
a part of a particular fund or deposit 
shonld be transferred, the courts will 
hold that there is an assignment of part 
of the fund or deposit, notwithstanding a 
draft or check is given at the same time. 
Briil P. Tnttle, 81 S. Y. 454; Hisley t. 
Pheuix Bank. 83 N. Y. 818; Throop v. 
Smith, 110 N. Y. 83,90; 164 Pa. 188; 
Langan r. Co., fiO N. J. Eq. 201. 

g 168. Fairbanks v. Sargesnt, 104 N. 
T. 168; 48N. J.Eq. 846. 

g 171. The doctrine that an assignee 
takes subject to any latent equity in favor 



of any third person is recognised in Owen 
V. Erans, 134 N. Y. 614, £19. 

§ 179. If the assignee of ^e ohose in 
action is anable to assert in a conn of lav 
the legal right of the assignor which in 
equity is vested in him, then the jorisdio- 
tion of a court of chancery may be in- 
voked, because it is the proper fornm for 
the enforcement of equitable interests, and 
because there is no adequate remedy at 
law; but when, on the other hand, tbe 
equitable title is not involved in tbo liti- 
gation, and tbe remedy is sought merely 
for the purpose of enforcing the legal 
right of hia assignor, there is no ground 
for an appeal to equity, because by an 
action at law in the name of his assignor, 
the disputed right may be perfectly vindi- 
cated, and the wrong done by tbe denial 
of it fully redressed. Hayward v. Andrews, 
106 tr. S. 673, 676; Hayes v. Hayes, 45 
US. J. £q. 461, 465, affirmed 47 K. J. Kq. 
667. In New York there is a provision 
that "every action must be prosecuted in 
the name of the real party in interest," 
and accordingly tbo assignee can sue in 
his own name. C. C. P., g 449; Sheridan 
i'.Mayor,68N.Y. 30. 

8 177. C. C. P. 1917, 1918; 136 N. Y. 
10; 48 N. J. Kq. 418; 123 Ind. 41. 

g 179. Frequently wlien a contract is 
entered into, a provision is incorporated 
that in case there is a breach of tbe con- 
tract, the party breaking tbe contract 
shall pay a certmn sum by way of dam- 
ages. Such a proviston is held by the 
courts to be valid, provided that it is 
"liquidated damsges," and not a penalty. 
The fact that the partiea have used the 
term "penalty" or "liquidated damages" 
docB not control the courts when they 
oonstrne the contract Thoy consider tbe 
subject-matter and natoie of the agree- 
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Bwnt If it aball tppear that the dftiaage 
ad loss which may be presumed to result 
from the noQ-perfornuDoe are nnoertMti 
tad iaeapable of exMtt ascertsinmeat, 
then the pajment or liability fixed by the 
partiea mn^ be deemed to be liquidated 
damage! and recorerable as such. Where, 
howerer, a sum has been sHpnlated at a 
payment by the defanltiog party, which is 
di^roportionate to the preaamable or 
piobable dalni^!e, or to a readily aaoer- 
tiinable loss, the oourts will treat it as 
a penalty and will rslieve, on the prin- 
dpte that the precise sum was not of Ote 
tisenoe of the agreement, bat was in the 
natore of a seenrity for performanoe. 
Ward V. H. R. B. Co.. 136 N. T. 230; Big- 
nail V. Gould, 119 tr. 3. *9S; Ohande v. 
Shopard, 12S N. Y. 397; 147 I^ 416; 148 
Pa.S45. 

g 180. U. 8. H. Co. r. Spen;, 188 U. 8. 
S18, 848; 87N.T.400; 11 Montana, S8. 

g 181. Equity always leans against for- 
Cutoie and only decrees in their favor 
when there is full, clear and strict pixwf 
of a legal right thereto. Henderson v. 
C. 0. 0. Co., 140 TT. 8. 26, 33; Traders' 
In. Co. V. Race, 142 la 33S, 348. 

g 187. While it is a general mie that a 
mere mistake of law, stripped of all other 
ciroumstanoes, constitutes no ground for 
relief in equity, yet there are many ez- 
eeptions recognised by the courts. Oris- 
wold V. Hazard, 141 IT. S. 260, 264. A 
mutoal mistake, clearly eatablished, as to 
the legal effect of an instrument will be 
ground for relief acoording to some au- 
thorities. Oriswold «. Haxard, Mupra. In 
dealings between trustee and emtvi qu§ 
trust, Uie caitui qus trust must not only 
be acquainted with tbe facts, but apprised 
of the law, how these facte would be dealt 
with by a court of equity. Adairv. Brim- 



mer, 74 N. Y. 639. As to ratification of 
contracts made by an infant, Hinely v. 
Hai^aritz, 3 Pa. St: 428; Hone v. Wheeler, 
4 Alien, 570. Can one reoorer back money 
paid throagh a pore »ii«i^aV» of law, haT- 
ing. knowledge of all the facts t A rolnn- 
tary payment made onder a mistake of 
law, bat with full knowledge of the facta, 
and not induced by an; fraud or improper 
oondoot on the pojt of the payee, cannot 
be recalled. 112 N. Y. 216, 221 ; Vander^ 
beck «. City of Boohetter, 122 JS. Y. 286; 
Tripterv. Mayor, 126 N.Y. 617; Bedmond 
V. Mayor, 126 N. Y. 632. For a oontntry 
doctrine, see Mansfield «. Lynch, 69 Conn. 
320. A ooort may order its own officer to 
refund money paid to him through mis- 
take of law [1891], 2 Gh. 164. 

g 190. A creditor who had taken out an 
insuranoe policy on tbe life of his debtor 
fbr 86,000, entered into an arrangement 
with the insurance oompany, whereby he 
■arrendered his policy and reoeiTed in 
{daoe thereof a paid np policy for 82,600. 
At the time this new agreement was en- 
tered into, the debtor had been dead for 
several day^ bat this was not known to 
either creditor or the insurer. The court 
held that tbe creditor was entitled to 
relief in eqni^ on the ground of mntual 
mistake of fact. Biq;el t. Insurance Co., 
140 Pa. St 193; 168 Pa. 184. It is well 
settled that money paid ander a material 
mistake of fact may be recovered back, 
although there was n^ligence upon the 
part of the person making the payment 
63 N. Y. 467 ; 91 Ky. 660. The phrase 
mutual mistake as used in equity means a 
mistake common to all the parties to a 
oontraot or instrument, and it sometimes 
relates to a mistake concerning the terms 
or legal eikot of a contract or instrument 
^^;e V. Higgins, 160 Mass, 27, 31; Gris- 
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void V. Hsurd, 141 U. S. 200. Diffioal^ 
in diitiDgaUhing miataks from fttniL 
148 U. S, »93. 

g 198. 1 N.Y.B.S. 788, gut. 

g 198. A permn who hu been indaoed 
b; frandnlent represenUtioDB to become 
the piirohuer of property haa, freqnentlj, 
upon diaooveiy of the fraud, three noedies 
open to him, either of which he may eleet 
He ma; rescind the oontract abiolntely, 
and sne in an action at law to recover the 
uonsideration parted with npon the fnmd- 
alent contract. To maintain nioh an ac- 
tion he mnit flnt reitore to the other party 
whaterer may have been receiTed by him 
by virtue of the oontraoL He may retain 
what he has received and bring an action 
at law to recover the damages anetained. 
This aotioQ prooeeda upon an afflrmanoe 
of the contract Lastly, he may bring an 
action in equity to reeoind the oontract 
and in that action have full relief. Sncb 
an action is not founded upon a rescission, 
but is maintained for a rescisaion, and it 
is sufficient therefor for the plaintiff to 
offer in his complaint to retnm what he 
has received, and make tender of it on the 
trial. Vailv.Beynolds.nSN.Y. 897.303; 
BoBlay V. N. M. Oo, ISS N.Y. 650, S65; 
Thaokrah v. Haas, 119 TT. 8. 499. In- 
Btanoe where equity will dismise bill as 
an action at law would afford full relief. 
Buxard v. Houston, 119 TT. 8. 847, 198; 
Anderson v. Anderson, 113 If. Y. 104, 
114. 

g 803. 0. 0. P., 883, Sub. 6. 

g306. SlementB of actual fraud. Braok- 
ett V. Oriswold, 113 N. Y. 4«4; Derry «. 
Peek, L B., 14 Appeal Cases. 887. 

g 8:18. 181 U. S. 886 ; 180 Mass. 1. 



g SS4. Instance of marriage brokage 
contract Duval «. Wellman, 134 N. Y. 
168. 

g MS. Diamond Hatch Go. v. Roeber, 
106 N. Y. 478 ; Fowle t. Park, ISi V. 8. 
88; Leslie «. Lorillard, 110 N. Y. 619. 
The test which the law prescribes in aB 
such oases is this: Th9 -restraint in order 
to be valid must be only such as is neces- 
sary to afford a fair protection to the party 
in tutor of whom the protection ia given, 
and not so large as to interfere with tfae 
interest of the public. Sternberg v. O'Brien^ 
48 "S. J. Bq. 373. 

g 380. Dundee Ghemioal Works 9. Con- 
nor, 46 N. J. Sq. 576; Ralston v, Tnrpio, 
139 U. 8. 668; Thaokrah t>. Haas. 119 
V. 8. 499. 

g 381. What is undue influence. Hat- 
ter of Sneltiog, 186 N. Y. 616, 617. 
Hackall v. Maokall, 185 U. 8. 167; Col- 
lins «. GoUins, 46 'S. J. fiq. 818 ; Hatter 
of Hondorf, 110 N. Y. 460. 

g 883, l^e law presnmea in the caee of 
guardian and ward, trustee and etttui qut 
trust attorney and client, and perhaps 
physician and patient f^m the relation 
of the parties iteel^ that their situation ia 
unequal, and that this relation appearing. 
burden is throwu npon the trustee, guard- 
ian or attorney of showing the fiumesa 
of his dealings. Oowee v. Oomell, 76 
N. Y. 91, 100; Bancroft v. Otii^ 91 Ala. 
379; 49 N. J. Bq. 199. This rule seems, 
however, to be confined to oases of oon- 
traots or pht inttr vtvM, and does not 
4»ply, in all its strictness at least to gifts 
by wilL Hatter of 8mith, 96 N. Y. 616, 
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Thb Barvard Law Revuw for Deoem- 
ber oontuDB an article by Thomai Fenton 
Taylor, a oaember of tb« New York Oitj 
bar, in vhiob another vehemest attempt 
is made to abow that the "Dwight method" 
of l^al inetruotion it defective, nnphilo- 
Bophical, and of neoeaiitj "ephemeral." 
Mr. Tajlor reoeired hit legal, instruction 
nnder Professor Dwight himself at the Oo- 
lombia Law School, graduating in 1877, 
and is, therefore, CTidently regarded bj 
the Rni*m as knowing fatly whereof he 
speaks. The "oaae method " he lands to 



the skies. The "Dwight method" he 
sinks to corresponding depths. 

The spirit and underlying purpose of 
this article ma; be well made manifest by 
a single extract from it This is aa fol- 
lows: "The exercises upon the gradna- 
" tion of the law class to which the writer 
" belonged consisted of addresses by Pro- 
"feasor Dwight and Oharlas O'Oonor. 
" The former said ha could not forecast 
"the fkitare of a single member of the 
"class, as he had loo often seen his moit 
"promising pupils, on going into active 
"praotioe, strioken as by a complete 
"paralysis, from which tb^ never reoov- 
"ered. Charles O'Ooncr — a sound law- 
"yer, bnt by what method we shall not 
"ask— afDrmed that a law aobool had 
"given its UhMt a poor equipment If it 
"sent them forth fnll erf learning, bnt 
" without any tkWX in applying it" 

Thas, under Hr. Taylor*! skilftal treat- 
ment, Professor Dwight, oat of hia own 
mouth, oonviots his own method of pro- 
dnoing "too oft«a" in even his "moat 
pnminng popils " »" complete paralysis," 
as soon as they "go into active practice," 
and this paralysis, unhappily, remains per- 
manent Then Oharles O'Ooaor caps the 
cUduz by informing Profeasor Dwight and 
his pnpils that they have received a " poor 
equipment" 

Charles CKGonor was distinguished, 
among other things, for a gracious and 
dignified oourteay. To evea suspect him 
of such a gross disoourtesy as Mr. Taylor 
imputes to him is an insult to bis mem- 
ory. 

What is the real truth of the matter f 
This may best be shown by quoting the 
aotoal words that Professor Dwight and 
Ur. O'Conor spoke at this Commenoa- 
ment in May, 1877. 
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What Profeuor Dwight taid wu this: 
"¥<m havt eommeaeed a method of itudjf 
" lehidk you have inUjf to adhere to in later 
"jfeare to make a grand tueeeea. Tou 
" bar* learned that the details of law are 
"oapable of being lefemd to a oonpam- 
"tinlj few great prinoiplea. Qrand aa 
" tbeee are and essential to your saooess, 
" they are not enough. Ton are now to 
" pttnne them in ttteir qtpUoations to all 
"hnmanalbirB. . . . Your oollegiate 
"studies mnat be rapplemsnted by oloae 
" attention to aflUrs. . . . HoweTcr 
"saooessfbl yon may have been in the 
" law sohool, yon may fail in yoor profes- 
" nonal career. Your/ailnr* «My As diu 
"to eonttitutiondt defe^, or to a Uut of 
"energy, or a want of knowledge of the 
"metiodt of tneoeee. Yon nutg bo ovor- 
"MHM Ay an incnraite timidUg, gon mag 
"ie unnerved hg a languor of tempera- 
"ment,geu mag euffer from a defective 
"moral eenee, or your own eeldneu of 
"heart mag dieqnaUfg goufrom warming 
"the ieartt ofthoeo whom gou would de- 
"tiretomove. I nerer part with auoh a 
"body of yoong men as now appear b»- 
"fore me without many miaginngt and 
"forebodings. Some of whom I ezpeoted 
" nothing suddenly rise to an eminenor, 
"which theyoontinne manfhlly to hold 
" until they climb still higher. Otkers, 
"from whom I ezpeotad eTerything, are 
" arrested in their progress at the moment 
"of their graduation as thoujth a sudden 
"and &ta1 chill had checked the currents 
"ol their blood. SHU, itfter ail, theee are 
"iutone^iona to • rule. 1 rofoiee that, 
"in general, thoroui^ pr^a r atorg work 
"bringe ito .appropriate reward im the 
" well ea r nt d kmrveata of future geari. 
"Without the regular working of this 
" law, systems of instruotion would od- 



" lapse, and all would be left to oapriea 
"and ohanoe. It is proper, however, that 
" I should urge upon yon, as a mmtter of 
"the last importance, that you should 
"carry into yonr practical career the 
"same disposition towards unwearied 
"labor, the same inrindble eameataeaa 
"and determination that you display in 
"your acquisition of l^al principles.'' 

Afterwards, Charles O'Oonor, true and 
noble gentleman that he was, qtoke as 
foUowa: 

" Great as hare been the laboit inTolved 
"in your researches through the treaa- 
" uries of juridical sdenoe and the annals 
"of jurisprndence, yet aa^fds time and 
" everg needful fadlitg wort afforded gou 
"for thie purpoee, ae well at the aid of 
" varied and ripe experieneo in gour tn- 
"etruelort. In the new 6eld on which 
"yon are now about to enter, a far more 
"trying ordeal awMta yon. Aa nimio 
"battles derelop the temper and display 
"the fitness ot the warrior-stndent for 
"oombat and strategy, so the interesting 
"exercises of the moot court bare giTen 
"yon some foresight of what is to oome. 
"But her0 no actual interests were in- 
"TolTed; no trembling client stood by 
"with Ufe, fortune, or honor depending 
"upon the efficacy of yonr powers. Many 
" of the earnest conflicts before yon will 
" be attended by this incident ; and in all 
" of them your own fame will be at stake. 
" 8tiU there to no ground for dieeourage- 
" ment in eontemplating that grave future. 
" On the contrary, io Uie eamestncM of 
"professional pursuits, higher and mora 
"elEbotlTe incitements to effort wiU be 
"found than have attraded yon in th« 
"put It is thns that, whilst stewmy 
"impoaing new and more trying burdens 
"upon BB ae we advnaee in life^ a kandi 
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"ProrideBce ever imparts to tiieae very 
"bardens the teal-inspiring qnalitiei tbat 
"adapt ni to their endnnutoe." 

And, farther, he Sfid: " Uoet oertain it 
"ia that, in arranging our sooial state, an 
" able oorps of profearional lawyers is a 
"prime nqnisite. Of this all are per- 
"soaded; and, therefore, vaa founded, 
"amoDgst others, the able school whose 
" iUvM yoa are. Tht abititiei vf iit pro- 
"ftMtort givt ampU auurana that iti 
"duiuM ham bB«n performed. We truit 
"liat your pro/eteionai aetiott through 
"U/» wiU prove that ita eeed hae faUen 
" upon grateful eoU." 

We ask onr readers to oarrfnllj con- 
sider the above extracts and see if th<7 
find in them any oondenmatdoB of the 
" Dwight method." We innte their con- 
siderate jadgment as to the fairness and 
honesty of Ur. Thomas Fenton Tajlor 
Si a critic To Mr. Taylor himself we 
commend again the advioe which Hr, 
O'Conor gave in a later part of his 
speech, when he aeiA; " A lore of jtutioe, 
itriot •srntiments of honor, and an onfail- 
ug adherenoe to trath, are inoombent 
npon the lawyer." Ur. O'Conor ex- 
pressed the hope that the seed sown by 
Professor Dwight had "fallen npon 
gntetnl soiL" Ur. Taylor is a living 
example tiiat some <rf it fell npon vory 
ungratrful eoO. 

The iwt of Ur. Taylor's article is of 
a piece with the portion herein oon- 
iidered. We congratnlate the Sarvard 
Lato Bwiew npon the lateit champion of 
the "case method." 

Thb sncoesB at the bar of lawyers who 
received their legal instmction by the 
"Dwight method" has been most note- 
worthy. Daring the thiriy-one years in 



whidi ProfessOT Dwight tanght at the 
Oolambia Law School, there were grad- 
nated onder him 3,646 men. Of these 
1,562, or nearly 43 per oent, are to-day 
nnmbered among the lawyers of New 
York City, and st87 are in practice in 
Brooklyn. Of students who did not 
gradoato, bat took only a partial ooorae 
of legal study, abont 4fiO are now in prao- 
tioe in New York Oity. Thus lawyers 
trained by Dr. Dwight form nearly one- 
third of the entire memberahip of the 
Mew York City bar, which is now about 
6,000. As many' of the total body of 
graduates have died, and u a large num- 
ber are in practice in other parts of the 
country, this seems a remarkable show- 
ing. 

'I'he standing of these lawyers who are 
is praotice in New York City is shown by 
the fact that 483 of them are members <Mt 
the New York City Bar Association. The 
total membership is 1,066, so that the 
lawyers who were instmcted by Professor 
Dwight ocmstitate 46 per cent, or nearly 
half the whole number of members of 
the Association. The standing of the 
Ber Association is so well known that the 
significance of tiiie fact needs only to be 
stated in order to be fully appreciated. 

In the following list of leading law 
firms in New York City, the names of 
lawyers who were taught by Professor 
Dwight are printed in italics: Stroitg, 
ifarmonand Matheweon; Booraem, Ham- 
ilton, Beckett and Baneom (the leading 
probate firm in New York); SuUivan and 
CromvtU; HornbUmer, Byrne and Taylor 
(Hr. Uomblower has lately been nomi- 
nated to the United states Supreme 
Court); Sitnpeon, Thach»r and Bamian; 
Baagi, UtettOH, 'I'tmoj and Macveagh (of 
this firm President Clereland was a mem- 
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ber); T\imtr, McClure and BoUton; Im 
and Xm; Wing, Shond; uid Puinam (a 
leading .admiralt? firm); Carter, Bughiu 
and KeUogg (Mr. Hoghei was, until 
lately, profeasoT in Cornell UniTenitj 
Law School); Oravaih and Houston; 
Saton and L«uii ; Owrj and Wkitridgt; 
Traoy, Boardman and Plait (Ez-Seoretary 
Tnaj, of HarriBon's administration); Et- 
Mli/yn, Keteham and Saffard; Quggen^ 
htimsr and Dnttrmj/tr (who are said to 
represent more foreign capital, probably, 
than any other single lav firm in the 
oonntry); Davin, Short and Townsend 
(connael for the Klerated Bailroad Com- 
panies); Bettt, Atterbary, Ilyde and 
Betta; Vandtrpoel, Cuming and Good- 
win ; Ogd»n and Baehman (Mr. Beekman 
was formerly Corporation Counsel of New 
York City); Wetmort and Jenner ; Shear- 
man and Sterling; OrinitioH and Dor- 
tttl ; Agar, Ely and FuUon ; Olin, Rivw 
and Monigomerg ; Barrill, Zahriakie and 
BurriU; North. Ward and Wagitaff; 
Hobbs and Qifford ; William B. Brislow 
and David Wittcox are members of the 
firm of Bristow, Peet and Ophdyke ; 
Adrian H. Joline is a member of the firm 
of Bntler, StiUman and Hubbard ; Otorgt 
0. AtuHn, of the firm of Seward, Guthrie, 
Horawetsand 'S/Mb; William COvUiver, 
of thefirmof AlezanderandOreen; Jamet 
Siehardt, of Condert Brothers. 

It is well known that no firms stand 
higher than these mentioned, both as re- 
spects reputation and the amount and 
importanoe of their business. Uthers 
might be indaded in the list, but these 
will suffice. 

Of the judges of New York courts, 
the following studied by the "Dwight 
meUiod " under Professor Dwight : of 
the Supreme Court, Judges Morgan J. 



O'Brien and Owrge L. Ingrabam ; «f 
the Superior Court, Judges Charles H. 
Truax and P. Heniy Dugro ; of the 
Court of Common Pleas, Judge Heniy 
Bisohofl, Jr.; of the City Court, Judges 
Robert A. Van Wyck and Joseph £. New- 
burger. 

Judges Le Baron B. Colt and E. Henry 
Idoombe, of the U. S. Circuit Court, also 
graduated under l>r. Dwigbt. So, also, 
did Alexander T. MoGill, Chancellor of 
New Jersey. 

A few other prominent graduates may 
also be mentioned, as e. g,, De LAUoey 
NicoU, Dietriot Attorney of New York 
City; WiUiam Walter Phelps, lately C. S. 
Minister to Qermany; Hon. Theodore E. 
Hancock, reoently elected Attorney Cen- 
eral of New York State; Hon. Adolph L. 
Sanger, Superintendent of Education in 
New York City; Hon. Oscar S. Straus, 
ktely n. 8. Minister to Turkey; Ethel- 
bert D. Warfleld, Preeident <rf Lafayette 
Collie; Hon. William Dudley Fouike, 
prominent in the civil service reform 
movement 

These facts abundantly answer the 
question whether students tnuned by the 
"Dwight method" attain success in prac- 
tical life. Those who insinuate that they 
do not. do so either ignoraotly or mali- 
ciously. 

It is sometimes asserted that students 
trained by the "case method" find a 
readier welcome into lawyers' offices in 
New York City than those who have 
studied by the " Dwight method." This. 
in reality, is a myth; bat it has been 
found so pleasing in certain qoarters, 
that by the frequent telling of it, it 
has come to be considered a fact, and 
is sometimes presented in that guise to 
the world at large. To those, however. 
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who know Ui« truth, it Btill remaina » 
iDTth. The actnal taett rebut thii 
notion, and are now, ai the; ever ban 
baen, maoh in eridenoe. 

At the laat meeting of the trnateea of 
the New Tork Law School, the following 
reaolntion waa adopted : 

"Ruolvtd, That six Bcbolanh^ be ea- 
tabliahed, of which three shall be awarded 
■t the beginning of each aoademto year 
hereafter, beginning with October, 1894. 
Each scholarship shall entitle its recipient 
to tree tuition during an attendance of 
two years at tiie I«w School. An appli- 
cant for a Boholarahip ahaU present satis- 
factory testimonials of good moral char- 
acter, and of haTing made a superior 
record *-^ ^^ institution where he last 
■tndied for faithfulness and progress in 
his studies. He shall also present satis- 
factory evidence that the aid requested is 
ahsolutely needed, and agree to render 
nch incidental services in conneotion with 
Law School work as the Dean may desire 
of him. The award of BCholarshipB is to 
be made by the Dean." 

The first three soholarships will be 
swarded in September, 1894, to appli- 
cants who intend to enter the Junior 
Class at the beginning of the academic 
year, October 1, 1894. The papers (A 
applicants shoold be sent to the Dean aa 
early, at least, as September 1, 1894. 

It seems both strange and unfortunate 
that in such an important series of re- 
ports aa that of the United States 
Supreme Court, the work of the reporter 
should be ao poorly done. Two tate val- 
nahle decisions, for example, may be re- 
ferred to as showing how defective are 
the bead-notes which have been pub- 



lished. In TTnited States v. Alexander, 
148 U. 8. 186, the head-note reads as 
follows: " The owner of a well aa. Ift&d 
near to hot not on the line of the Wash- 
ington Aqueduct, which was destroyed 
io the constmction of that work, may 
reooTer ita value from the TTnited States in 
the Court of ObumJ, under the prOTiaions 
of the Act of July IS, 1888." The faulty 
English of the sentence is manifest, for 
doubt is left on the p<nnt whether the 
aqueduct was destroyed by the construc- 
tion of the well, or tiet ver$a. But a 
more serious defect than this exists in 
the statement, for it wholly tails to indi- 
cate the true nature of the particnlar 
question decided by this case, and so tfae 
great importance of the case as a prece- 
dent is apt to be lost sight of. A reader 
of the head-note would naturally snppose 
that the "Act of July 18, 1882," ex- 
pressly provided that damages should 
be recoverable for the injury sastained. 
A lawyer might naturally regard the case 
aa of little consequence, unce it only per- 
tainod to a special statute and hod, ap- 
parently, no general application, and so 
he might, very easily, not to>able him- 
self to read it 

The facts of the case show that the 
statute read as follows (only the part 
bearing on this point is quoted): "Any 
person who, by reason of the taking of 
his land or by the constmction of (he 
works hereinafter directed, shall be di- 
rectly injured in any property right, may, 
at any time within one year, file a peti- 
tion, and the said court shall .hear and 
adjudicate such claims." The precise 
question was whether the owner of the 
well which had been destroyed by the 
construction of the aqneduct, from which 
the well was separated by a considerable 
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dielance, conld noover damages under 
the Btatnte, as having been "dirtctly iV 
jured in any properly right" The im- 
portance of the qneation is due to the 
fact that it is a well-settled common-law 
rale that if a veil is drained by the 
diggmg of a deeper veil on adjoining 
land or b; other Bimilor lawfnl set, the 
owner who has thns lost the nse and 
valae of his well ie not deemed to have 
saftered any Ugdl injury in any property 
right, and, therefore, is not allowed to 
recorer damages. The United States 
Snpreme Court held, bowevor, in this 
case that, under this statute, the well- 
owner conld recorer damages. It deter- 
mines, therefore, this very important 
prinoiple, vis., that a form of damage 
or injury which, tU common law, would 
not be regarded as an injury to a property 
right, will, under a statute providing for 
compensation to an owner "injured" (or 
as it is sometimeB expressed, " damaged ") 
"in bis property," be so regarded, and 
will be a sufficient ground to recover 
damages. This principle is well settled 
by a valuable line of Massachusetts de- 
cisions, and has been there applied to a 
varied of cases other than the draining 
of wells on adjoining land. The U. 8. 
Supreme Coart adopted and followed 
these Mossachuaetta decisions and added 
the great weight of its aathority to the 
prinoiple thgs established in that State. 
(Parker v. B. & H. R. Co., 3 Cuah. 107; 
Trowbridge v. Brookline, 144 Haas. 189; 
Morsden v. Cambridge, 114 Mass. 490.) 
Oonrts in other states might be led to 
adopt the same principle, if tbey under- 
stood that the TJ. S. Supreme Court had 
accepted it. Bat how would they ever 
leam this fact from such a head-note as 
the reporter has given ? The head-note 



furnishes no clue or hint to lead the Diind 
to infer that such a principle had been 
established. 

In the later case of Baltimore & Ohio 
R. Co. V. Bangh, 149 IT. S. 368. the head- 
note reads as follows: " Whether the en- 
gineer and fireman of a locomotive engine 
running alone on a railroad and without 
any train attached, are tellow-servantB of 
the company, so as to preclude the latter 
from recovering from tiie company for 
injuries caused by the negligence Vt the 
former is not a question of local law, 
. . . . but is one of general law, to 
be determined by a reference to all the 
authorities, and a oonuderation of the 
principles underlying the relationa of 
master and servant. Such engineer and 
snob fireman, when engaged on such 
duty are, when so considered, fellow- 
servants of the railroad company, and the 
fireman is precluded by prinoiplee of gen- 
eral law from recovering damages from 
the company for injnriea caused, during 
the running, by the n^ligence of the 
engineer. Chicago, etc, K Co. v. Ross, 
112 V. S. 877. explained and distin- 
guished." 

In the coarse of the opinion we find 
this statement: " Counsel for defendant 
in error rely principally upon the caae erf 
Bulioad Ca v. Boss, 112 U. S. 377. takoi 
in connection with these portions of Bale 
Ko. 10 of the company: 'Whenever a 
train or engine is run without a oon- 
ductor, the engineman thereof will also 
be regarded as conductor and will act 
accordingly.' " 

It is thus manifest that the provisions 
of this " Bule No. 10 " entered aa a vital 
element into the argnment and decision 
of the case. Their importance is clearly 
recognised, when it ia remembered that 
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the prior case of Railroad Co. v. Robs hod 
decided that "a condaotor of a railroad 
train, who lias the right to oommand the 
movementa of a train aod control the 
persona employed apon it, repreaentB the 
company while performing those dnties, 
and does not bear the relation of fellow- 
urrant to the engineer and other em- 
ployees of the train. 

Thia decision in the Boas case made 
"Rule No. 10" in the Bangh case of 
great cooseqnenoe, and ooaned for de- 
fendant in error naturally relied npon 
this mle, because it made the two oasoB 
appear rery similar and thus the greatest 
force was added to his argument. The 
hot that, notwithstanding this similarity, 
the conrt decided the Bangh case differ- 
ently from the Boss case, is of very great 
ligniflcance. It seems plain, tiien, that 
the reporter should hare set forth in his 
head-note that such a rule aa thia " Rule 
No. 10 " was essentially involred in the 
case. Only in thia way could the ratio da- 
eidaidi of the case properly appear. And 
in whatever different forme or by what- 
ever different methods head-notes are pre- 
pared, they should always exhibit with 
entire accuracy the ratio dieUmdi of 
every case. If they do not, they become 
the source of incorrect abatraots in the 
Digests, and perhaps, also, of inaccurate 
atatements in the text-booke, fmd so the 
error is perpetuated and lawyers are apt 
to be misled or painfully perplexed in 
their search for precedents. 

The IT. 8. Supreme Court ought, cer- 
tainly, to have a better reporter, or the 
present reporter should mend his ways. 



PRIZES OFFERED TO LAW 
STUDENTS. 

The editor of " Th» Orten Bag" offers 
as a prise for the best article written by a 
law student of the Nsw Yoke Law 
School a full set of the bound Tolnmes 
of "7^ Qrtm Bt^" (flTe in all and cov- 
ering the years 1889 to 1898), bandaomely 
bound in half green morooco. 

This ottav is made sufajeot to the follow- 
ing oonditions : 

firtf. — The article shall not exceed 
8,000 words in length. 

8eeond.-~-It shall be npon some subject 
of general interest to the legal profession, 
but ahall in no case be devoted to mere 
discussion of legal principles or osses. 
Anything in the way of Le^ Miscellany, 
Legal Cases done into verse. Legal Anec- 
dotes or Legal Biography will oome within 
the soope desired, 

H^ird. — The editor reserves the right 
to retain and publish any manuscript 
sent, even tboagh it may not have ob- 
tained the prise. 

fbHrth. — AH manuscript must be writ- 
ten in a plain hand, on one side of the 
paper only, and be mailed to Horace W. 
Fuller, Editor of " l%t Or$m Bag," 15i 
Beacon Street, Buston, Mass., on or before 
Uarch 1, 18M. 

Fifth.— The anthor*B name in full should 
either be written on the manusoript itself, 
or enclosed in an envelope and sent with 
the manuscript of eaoh article. 
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Aeiim or Town— LiABiurT.— P«- 
aoni employed by a town, acting within 
the Mope of their anthori^ and perforJi- 
ing work which the town had aathori^ 
to haTe performed, are not liable to per- 
•ons damaged thereby. Prootor v. fitonc^ 
168 Haw. 664. 

AoBKOT. — ^Iq an action to reooTeroom- 
miMiona for the sale of real eatate. HOd, 
that the plaintiff waa not entitled to re- 
oorer, ai he bad been in the Mei«t em- 
ployment of both pnrohaaer and MUer. 
Shepard *. Hill, 81 P. B. 1&9. 

Affbal.— When there ia u at^eal from 
the entire jadgment and the oonrt orders 
a general rerereal and remand, the appel- 
lant ia entitled to a new trial of all the 
iaiaea, aa if the oaae had ncTer been tried. 
Mattock V. Oooghner, 84 P. B. 36. 

BiLU 1.HD Nons An aoceptMioe of 

interest on a demand note is prima faeU 
cridenoe of an agreement to forbear ool- 
lecting the note daring the period which 
the interest ooven. Skelly v. Bristol 
Barings Bank, 63 Oonn. 88. 

OoirrBi.OTB. — In the abeenoe of special 
oircnmstanoes, as where time is of the 
essence, an imperfect title in the Tender, 
at the time of entering into the agree- 
ment to oonTey, does not of itself estab- 
lish a cause of action. The vendor shonld 
be allowed a reasonable time to perfect his 
title. Andrews v. Baboook, 68 Conn. 109. 



OoBTUoxs. — It was stipniated la • 
oontraot: that the party of the first -ptrt 
sbonM pay the par^ of the aeoond part 
for his work in aooordonoe villi the 
classification of a certain engineer, which 
olasnfloation waa to be made at the tenni- 
nation of the work. BM, that a promise 
made by the engineer daring the conrae 
of the work, that the oLusifioation was or 
should be at a certain rate, and which 
was not in bot carried ont In tite final 
estimates, was not binding apon mther 
par^. Dorwin v.Westbiook, 71 Hnn. 406. 

OoB?OBATio vs. — ^A oorporation ia liable 
for the acts of a manager intmated with 
large discretionary powdt, nntil it ia af- 
firmatiTely shown that anch acts were 
nnanthorised. Oarrigan v. Port Oteaoent 
Imp. Oo., 84 P. B. 148. 

DiTOBOi — Public Uokua. — After 
the summons and complaint had been 
serred in an action for a divorce, defend- 
ant oolloded with the plaintiff for a money 
oonsideration and did not defend. HM, 
that the decree would not be set aside on 
the ground of public morals, it being 
apparent, from other eridenoe, that the 
petitioner was solely influenced by a de- 
sire to obtain a sum of money. Hnbhard 
V. Hubbard, 34 P. B. 170. 

DoMiciLK. — The domicile of origin is 
retMned nntil another is acquired. Firth 
t>. Firth, 60 N. J. Eq. 137. 

BsioPFKL. — P. &aadalently executed a 
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truufer of ihtrM for <nJn« to T., who 
noeiTod from the oompuij a oertafloate 
under lesl, fUting that he WM the owner 
of the iharea. T.,- aoting in good &i^ 
•old the shares, bat the oompan; rafaied 
to register the new pDrchasert. fftld, 
that the oompan; was estopped to deny 
that T. had a good title. Balkies Oonsol- 
idated Oompanj v. Tompkinaon, 1898, 
Honse of Lords, A. C. 896. 

Fellow Sirtamt.— A person ompJoyed 
to point ont to miners tiie places where 
holes w«r« to be drilled, and who had 
anthori^ to hire and disohai^ workmen, 
is a fellow secant in a common employ- 
ment with the miners. Gilmore v. Oxford 
Iron Co., 56 N. J. L. 89. 

Guna Abibins bt luriaoAnox. — A 
deriae or gift may arise by implication, 
bn^ to jnstify the oonolndon that a gift 
has been made in that way, the implica- 
tion in favor of the gift moat rest -on 
a probability of an intention, so strong, 
that an intention, contrary to that whioh 
ia tikOB impoted to the testator, oannot be 
supposed to hsTe flzisted in his mind. 
Baniard v. Barlow, 60 N. J. Eq, 181. 

Outs Oa.ii8a Mobtis.— Delirery of keys 
by a donor upon her death-bed, when al- 
most in txtremit, oonpled with an expres- 
sion of intentloQ to pass the trunk and 
property contained therein, is a saffloieot 
deliTeiy to make ont a full title in the 
donee. Debinson v. Emmons, 15S Hass. 
592. 

IVBUBAKOB. — A policy of insnrance pro- 
Tided; thstfifcertaia articles be kept upon 
the premises, the policy wonid be roid. 
HM, that the word " kept," as used In 
this connection, implied the use of the 



premises as a place of deposit for a con- 
sidenAIe length of time. First Cong. 
Church V. Holyoke Fire Ins. Co., 15S 
Jfass. 476. 

liAVDLOKD un> TairufT. — A landlord 
authorised his tenant to do wrongftil acts 
upon the demised premises. Hdd, that a 
third person, injured by the wrongfal 
acts, had a good cause of action against 
the landlord. Oaae v. Hinot, 166 Haas. 
577. 

MBAStru or Damagbs. — ^The role, that 
the measure of damages, ic oaae of a breach 
of oontract to dtlirer goods, is the differ- 
enoe between the market price at the time 
and place of delirery and the contract 
price, does not apply where the article 
was to be made for a special pnrpoee, as 
the article in some oaaes has no muket 
▼alne. Den Bleyker v. Gaston, 66 N. 
W. B. 768. 

Bbhotal vbom Offiob.— An ofBoer 
cannot lawfully be remored from office 
on the ground of forfeiture unless he has 
reouved doe notice of the charge ^t^uat 
him and of the time when he may answer 
to it, nor unless an opportnni^ be given 
him to defend himself and there be a sof' 
flcient proof of a legal cause. Harkley v. 
Gape Iby Point, 66 N. J. L. 104. 

BXSULTINO TbUSTS — EXTBIVBIC Bvi- 

DENCB. — The trusts which rest upon a 
mere implication of law and those arising 
on the failure of an express trust for im- 
perfection or illegally can be rebutted by 
extrinaio evidence. Woodruff v. Harsh, 
63 Conn. 136. 

BiPABiAir BiQHTS. — An inlet from the 
sea or sluice-way, through which the tide 



ovGoO'^lc 



THE COUNSELLOR. 



ebbs and Bowb, ii not a water-oonrse ; 
and the abattiug owners have no riparian 
rights. Ohamberlain v. Hemingway, 68 
Oonn. 1. 

SuBBOCiATioiT. — A bill of lading pro- 
Tided, that in case ol loss the oarrier, if 
liable, should have the rigkt to any inenr- 
anoe effected by the shipper. Htld, that 
the right of snbrogation of the insarer to 
recover orer against the carrier, apon pay- 
ment of the loss, was Umited by this pro- 
rision. If the carrier is actaally and nom- 
inally the party insnred, the underwriter 
cannot, under any oircnmetaooesi reooTer 



against nim. Waiter v. Proridenoe Ins. 
Co., ISO U. S. 99. 

Tbndbh.— A plea of tender mnst show 
that the tender waa made before the com- 
mencement of the action. Levan v. Sten- 
feld, 55 N. J. L. 41. 

Wills. — The rule that a will speaks 
from the death-of the testator holds good 
in all cases, except where the ascertain- 
ment of property, which paesea by it, 
comes into question. Qray v. Hattenley, 
50 N. J. £q. 206. 



ovGoO'^lc 



She ©OURSeixIiOFJ. 



JANTJART, 1894. 



OTJR LAW: 

ITS BSSENTIAL NATURE AND BTHICAL FOUNDATIONS AND BZLATI0H8. 
BY JOHN r. DILLON, LL.D. 



What ia meant by the ezpreBaion "our 
law?" Simple as it seema, this is a moat 
important inqniry. It lies at the threab- 
old, — nay, more, it lies at the foundation, 
— of ail legal tliiakiDg and all legal atudiea 
(cientificallj oondncted. What is meant 
will be mode more clear by first atating, 
nqcatively, what ia not meant By the 
phrase "oar law," I do not mean moral 
law; on the contrary, I mean to ezclnde 
it,— eo far, at all eventa, as moral law 
atanda diatingnished from civil or mnnic- 
ipal law. 

It ia abaolately essential to a correct 
legal conception of law to define its prov- 
ince, and to separate it for parposes of 
definition, classification, stndy, and od- 
miniBtration, from the domain of ethics 
or morality; that is to aay, for a]l the 
purposes of the lawyer and the judge, or 
more comprefaensively, for all the par- 
poses of jnriapradence, wbicb concerns 
itself only with civil laws properly so 
called; namely, rules of conduot which 
are enforced or enforceable by tbe State. 



Austin rendered, perhaps, no greater 
service to jurisprudenoe than in hie elab- 
orate chapters on the "Province of Juris- 
prudenoe Determined," wherein he defined 
the boundaries of jariaprudenoe, and sep- 
arated it from the domain of ethics or 
morality. Continental, and particularly 
German, commentators upon the law have 
not always, if indeed they have ever, fully 
made this separation, — a aeporation so es- 
sential to the advanoement of legal science. 

Again, by the phrase "oor law" I do 
not mean to include what may be colled 
the science of politics or government, 
although this also stands closely related 
to law, and in many points in direct con- 
tact with it Strictly speaking, the science 
of politica or of goremment falls within 
the domain of tbe statesman or legislator. 

I mean by "our law" what Magna 
Gharta calls the lex tarra, the law of tbe 
land, — tbe law of tbe land as it actually 
exists in distinction from what in the 
view of the law reformer, the legislator or 
the jurist it is conceived or believed it 
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onght to be. "Law" and "legiBlation" 
tm by no meana BTnonymons. The vork 
of conBCionHl; cbangiDg the Uw from what 
it is to what it oagbt to be is the work of 
tbe legislator. This work may, and in- 
deed nsnally does, fall largely into the 
hands of and is monlded by the lawyer in 
bis capacity as a statesman or legislator, 
or the adviser of these; and thns legisla- 
tion, especially in modem times, has be- 
come the nsual and effective inatniment 
for ohan^ng or amending tbe law, or 
making needfal or special additions to it. 

One might, a priori, think it were easy 
to define law. Qrave mietakel Whoever 
has studied this subject feels an over- 
powering sense of its difficnltiee, — diGS- 
onlties which seem to be beyond the reach 
of the most enlightened and trained intel- 
lects, and to overwhelm them with a oon- 
BcionsnesB of their own inanfflcienoy. It 
requires a bolder man than I to propound 
a definition of the law of the land which 
shall be at once comprebenaive and accu- 
rate. Volumes have been written upon 
this precise subject, with, to me at all 
events, no satisfying resnlt. 

Blackstone's definition, following Hob- 
bea's, is the one best known to the profes- 
sion, and is in those words: 

"Uunicipal law is a rule of civil oon- 
dnot, prescribed by the snpreme power in 
a State, commanding what is right and 
prohibiting what is wrong." 

I cannot, after much reflection, but re- 
gard this definition aa both inadequate 
and incorrect. To make it cover the 
actual body of tbe whole civil law of a 
State, the word "prescribed" and tbe 
word "oommand" here need must be 
given an elasticity of meaning, or an arti- 
ficial meaning, not consonant with the 
general or appropriate use of these words. 



Austin's definition of law is similarly 
defective, and the same criticism applies. 
" Law," according to Austin, " is the ag- 
gregate of rulea set by men as politicdly 
superior or sovereign to men as politioallj 
snbject." 

The deflnitiona of Blackstone and Austin 
are apt and aoourato as applied to the great 
body of what we may call the ordaintd or 
tnaded law of a State. But there is a 
large body of law to which the term 
"rules prescribed" or "commands" op 
"rules set" by a sovereign does not «^ 
ply, except by subjecting these words to 
a strain which altera or greatly expands 
tiieir proper meaning. 

This snbject has been carefully consid- 
ered by Professor Holland in his "Ele- 
ments of Jurisprndence," and I may adopt 
as sufficiently accnra to for my present pur- 
pose (although with a oonftcions sense of 
its inadequacy) bis oonclnsion that law 
may be defined as a general rule of civil 
conduct or of external human action, en- 
forced, or at all events purporting to be 
enforced, by a sovereign political author- 
ity. Consequently we can recognise as 
laws proper only anch rules m are en- 
forced or enforceable by a sovereign polit- 
ical authority — that is, the Stete. As a 
result, law, as the lawyer has to deal with 
it, ia concerned only with legal rigbte; 
and by legal rigbte are meant only sacb 
rights as are recognized and enforced by 
the power of the State. The thing to 
remember is that coercion by the State is 
the essential qnality of law, distingniBh- 
ing it from morality or ethics. Nothing 
is a legal right unless it implies a capacity 
residing in one person of controlling, with 
the assent and assistance of the State, the 
actions of others; and that which gives 
validity, or at least eSTeot, if not exiatenoe, 



ovGoO'^lc 



THE COUNSELLOR. 



101 



to a legal right, is in erery caae the force 
which ia lest to it by the State. Duty in 
the oorrelatire of right, and daty in a 
legal aense implies a sanotioii or amen- 
ability to sanction, which sanction it ii 
the function of the jndioial tribnnals to 
apply and enforce. Whatever rights and 
duties they thus recognize and enforce are 
legal rights and duties, and for praodoal 
pDrpoaas none others fall within the do- 
main of law so far as lawyers and oourts 
are concerned. A moral right, if dis- 
regarded, will be Tiewed with public oen- 
nire or disapprobation, but that is all ; a 
l^(al right, howeTer, if disregarded, will 
be enforced by the public will of the or- 
ganised sooie^ which is called the State.* 

Bat while we most for all purposes of 
1^1 study, science and jurispradenoe 
keep the boundaries of law and ethioa 
distinct, it would be a moet senone error 
for the lawyer to sappose that he has to 
do only with constitutions and statutes 
and decided cases, and that these consti- 
tute all there is of law. Law, even mu- 
nicipal or civil law, is vastly more than 
Blackstone's and Austin's stereotyped and 
imperfect definitions make it — "a com- 
mand of the sovereign," "a mle of civil 
conduct preecribed by the supreme power 
in a State," — if by this is meant some- 
thing always originating with and created 
tU novo by the legislature— a mere product 
of sovereignty, of Ifgislation — and which, 
therefore, the legislature can determine, 
fli, and moold, as clay in the potter's 
hand, at his pleasure. 

What the sovereign authority in other 
oonntriee (Parliament, for example, in 
Great Britain), or Congress or a State 
legislature in this country, acting within 

* Holland. "Elemeati ol Jnrlapmdence," tatsim. 



constitutional limits, commands, is indeed 
law; and nothing in a legal sense is law, 
in whatever shape existing, which the 
State will not enforce. And yet it is true 
that the body of snob commands, even if 
the State may by artifioe of speech be 
supposed to command whatever it per- 
mits to its jadges, doea not represent the 
totality of the civil or municipal law of 
any given State. If yon ask me to define 
law, I can, speaking as a lawyer, do no 
better than to adopt Professor Holland's 
definition already given. JI yon ask roe 
to enumerate all of the ultimate sources 
whence legal rights and duties originate, 
and how these are evolved, I frankly con- 
fess on this oooaaioD as I recently did 
before the American Bar Association, my 
inability satisfactorily to formulate an 
answer. Law is not ethics, it is true; 
hot except so far as laws are arbitrary 
or conventiooal r^ulations, or are mere 
nsages and customs not having a moral 
quality — if there be any such — they have 
an ethical fonndation. Laws are to be 
found in part expressed in written consti- 
tutions and statutes, and in part the 
evidences thereof will be found in judicial 
decisions, in the commentaries and works 
of learned men ; and yet, with all their 
volnminonsnesB, the law is not to be 
found in these alone. These conetitn- 
tions, statutes, judicial decisions, and 
treatises are numbered by thousands. 
Tbey are inmost unknown to the mass 
of men; they are at beat imperfectly 
known to lawyers; and yet so it is that 
any man who in good faith obeys the 
dictate* of a pure and honest heart, whose 
civil conduct toward his fellow-men is 
guided by the sense of jnstice and right 
which is graven on his heart by the Su- 
preme Law-giver— will find such a course 
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of oondoct, exoflpt in the rarest inBtanoea, 
to be in perfect conformit; with the re- 
quirements of the laws of his country. 
This is to me conclasiTe proof of the 
essential ethical nature and foundation of 
our laws, and also condnsive proof that 
laws are something more than a body of 
command) in any real and proper sense of 
the word. 

If yoa Till oritioally examine the long 
catalogue of legislative enactments tonnd 
in the fiensed Btatntes of the United 
States, or in the statute books of any of 
the States or of Parliament, you Till find 
that the most of them relate to positive 
regulations of expediency, and not to the 
great and permanent doctrines of general 
or universal justioe or jurisprndenoe. Pro- 
lific as the various legislatures are in the 
exercise of the fnnotion of l^alation, yet 
how infinitesimal compared with the vast 
aggregate of our laws and juriapradenoe 
is the work of any given legislature, or 
even the oombined work of all the legis- 
latures, from the beginning down to this 
present. Thus much as to the differenti- 
ation in general of law and legislation, 
and as to the essential nature of law as 
the equivalent of the enlightened, ethical, 
permanent justice of the State. 

These views are enforced by considera- 
tions of the necessity, purpose, and effect 
of oar American written constitutions, 
since these are our supreme law; and in 
these the people have embodied not only 
their deliberate judgment as to the best 
form in which to mould the framework 
of their government, but they have also 
infused and incorporated therein their 
highest, their best, their loftiest concep- 
tions of the fundamental rights and duties 
on which the organic, permanent justice 
of the State rests. 



In considering, therefore, what law is, 
under the limitations of oar written oon- 
atitntions, Federal and State, it is first 
of all necessary to get rid of the idea that 
law is whatever the pc^nlaoe of the mo- 
ment may determine to be their sense of 
expediency or right, even though enacted 
by a legislative majority. X«w in its 
more engaging and nobler aspects, and in 
its essential nature, is "the beneficence 
of civil society acting by rule;" is "the 
absolute justice of the State enlightened 
by the perfect reason and morality of the 
State," as ordained, established, and de- 
clared in the constitutions. 

Law in its nature is therefore opposed 
to all that is fitful, capricious, unjost, 
partial, or destructive; and happily l^;i8- 
lative enactments of this character will 
in general be found to he in conflict with 
some one or more of the express pro- 
visions of the organic law, and therefore 
void. 

Theoretically, then, and for many pur- 
poses practically, lawyers must diBcrimi- 
nate law from morality, and define and 
keep separate and distinct their respect- 
ive provinces. But these provinces al- 
ways adjoin each other; and ethical con- 
siderations can no more be excluded from 
the administration of justice, which is 
the end and parpose of all civil laws, 
than one can exclude the vital air from 
his room and live. A thousand timea 
have I realized the force of this trath. 
If unblamed I may advert to my own 
experience. I always felt in the exercise 
of the judicial office irresistibly drawn to 
the intrinsic jastice of the case, with the 
inclination, and if possible the determi- 
nation, to rest the jadgment upon the 
very right of the matter. In the practice 
of the profession I always feel an abiding 
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confidence tiiat if my case is moraU; 
light and jast it will sacceedi whaterer 
technical difficulties may appear to stuid 
in the way; and the reenlt asnally jnsti- 
fiee the confidence. 

The views which one holds as to the 
aonrcee and nature of lav are not of 
■pecnlatire interest merelyi but have di- 
rect practical hearings of the most im- 
portant character — as, for example, on 
the true method of legal education, and 
on the true function and scope of lagisla- 
tion. If law were simply commands or 
rules prescribed or set by a sovereign, the 
natural way to learn it would be by a 
study of ettch commands or rules and 
their application; whereas the law can 
only be thoroughly and comprehensively 
learned by a consideration of the various 
relations of individuals to the State and 
to each other, out of which relations legal 
rights and corresponding duties arise, 
only part of which take the form of a 
legislative command.* 

The subject of the relations of law and 
ethics is full of delicate and difficult con- 
siderations. It is more easy to be lured 
into than to avoid a field of unprofitable 
speculation where like Milton's meta- 
physical angels, one "finds no end in 
wandering mazes lost." In what I have 
said I have resolutely resisted this temp- 
tation. Where the legislative will is si- 
lent, and there ie no customary law or 
precedent, the judges frequently have no 
guide but what is well termed in our law 
"equity and good conscience. "f in such 

* Thla (ubjecl, lumely, the tbeorr ol Uw In Itt nla- 
■lom to lc«al itody. la pregeated In the tiro Tilnable 
report* ol the Committee on L^iit Edncatloo. 1S91, 1891, 
to the Ameiicu Bit Anocutlon. Report, iSqt, pp, 3J6, 
3Si; Report, 1S91, pp. 3SS-3S9; reprinted b; the United 
SUtea Bnreaa of EdacaliOD, see " Report on Legil Edu- 
COlon," 18M. PP- 33-*. 

tChnncerr relieve* "mccordlng to the pilDclplet of 



cases I do not believe it is possible, or, if 
it were, that it is desirable, to separate 
dogmatically the domain of law from that 
of ethics. I therefore venture upon the 
following observations. L^slation bo- 
longs to or is a branch of ethics; the 
legislator in the exercise of the function 
of legislation not only regards ethical con- 
siderations, but such considerationa are 
generally the foundation or animating 
principle of his enactment. In modern 
times the judicial and legislatiTe func- 
tions are not only discriminated, hut 
separated. Yet the separation, while 
theoretically complete, is perhaps never 
actually so; and tiierefore judges, in and 
by the very exercise of their duty of 
adjudication, are obliged in many cases, 
where the l^islative will is silent and 
the case is novel, to legislate. Now, so 
far as the separation of the judicial and 
legislative functions is actually complete, 
it is eaey to distinguish the provinces of 
law and morality. But in so far ae the 
judges are compelled, ae they not infre- 
quently are, to exercise what is really a 
creative power and to make a new mle^ 
in a word to exerciee, albeit covertly or 
circnitonsly the function of legislation — 
it seems to me that they are rightfully, 
because necessarily, within tiie domain of 
ethics, and that in such cases the domains 
of ethics and law are not and cannot be 
delimited in advance, nor until the line 
18 drawn by the judges in and by the 
opinion and judgment which are given in 
the particular case. 

The prooees of marking out what is 
meant hy the term "law" would be in- 
complete unless we aUo marked out what 

conscience, sood faith, honettr and •qnltr." t Spence'i 
Equity, Part II., Book I., chap, til., pp. JIS'IM: '''■ 
Book II., chap, I., p. 407, and ilhwtratlon*. 
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is meant by the word " inrispradence." 
whioh is in SQch funiliar nee. Well, 
"jari8pradeiice"i8 almost as diflficnlt to 
define as "law," beoause of the varied 
senses in which that word is used by onr 
judges and commentators. Oar older law 
writers do not nse the word. For ex- 
ample, I do not recollect that it oocars 
in Lord Hale's "History of the Com- 
mon Law." Professor Holland devotes 
the firat chapter of his "Elements ot 
Jarispradence " to a consideration of the 
meaning of the term. He reaches the 
oonclnsioD that it "ongbt to be used 
withont any deBcriptive epithet" to de- 
note the "formal science of actnal, posi- 
tive law;" and it is his opinion that 
"jnrispmdence deals with the varioiu 
relations which are regalated by legfd 
mles, rather than with the roles which 
regulate those relations," While he criti- 
cises as improper the current nse of the 
word as the eqairalent of "law," as in 
the phrases "English jurispmdence," 
"eqnity]ariBprndenoe,"and the like, he 
admits that it is nnobjectionable to speak 
of "criminal" and "civil," and "pub- 
lic" and "private," jurisprudence. I do 
not doubt that Professor Holland's defini- 
tion of the term marks out its meaning 
with scientific correctness for the purpose 
of his work, aad as descriptive of juris- 
prudence in the abstract; but his defini- 
tion is more limited than its ordinary use 
in our legal literature. Law, as I have 
shown, is the collective and appropriate 
name for the entire body or system of 
rules, regulations, principles, and enact- 
ments which are recognized by the .State, 
and which the State will compulsorily 
enforce when reqnired. Accordingly, I 
use the word "jurisprudence" as synony- 
mous broadly with the whole scic 



the law as law is thus de&ied, and as 
embracing not only legal relations, bnt the 
entire body of legal doctrines, whence- 
soever derived, applicable to snch rela- 
tions. I therefore ventnre to state that 
it is a correct use of the term to 
refer to branches or heads of general 
jarispradence by snch qualifying words 
as "English" or "American jurispru- 
dence," "equity jurisprudence," "crim- 
inal jnriaprudence," and the like. Shortly 
stated, jurispnidence is concerned with 
the whole body of the law, and signifies 
the science of law, or the scientific knowl- 
edge of jural relations and the legal prin- 
ciples, doctrines, and rules which govern 
such relations. 

Again, by the phrase " our law " I mean 
the English and American system of law 
as distingniehed from all other legal sys- 
tems, and particularly from the Roman 
or Civil law. It is a most remarkable 
fact that if one casts his eye over the map 
of the enlightened world he will find, 
gcnerically speaking, but two systems of 
law or jurisprudence — the one of Eng- 
land, the other of Some, The legal sys- 
tems of the nations of the continent of 
Enrope and of the South American States 
are based upon the Roman law; but the 
Roman law never obtained controlling 
authority in or among any people who 
speak the tongue of England. "None 
of the great nations," says Mr. Justice 
Markby,* " founded on the continent of 
Western Europe after the fall of the Ro- 
man Empire, has constnicted an inde- 
pendent legal system of its own. France, 
Italy, Austria, Germany, Holland, and 
Spain have every one of them adopted 
the Roman law as their general or com- 
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mon lav, and have only departed from it 
■0 far as porticnlar occasions might re- 
qnire. Brery gap not filled np by special 
l^islation, or apeoially recognized cns- 
toni, has been sapplied from the Boman 
law, and even modem codes to a very 
large extent only contain the ideas of 
the Corpus Juris in a nineteenth oentnry 
dross." 

It vas for some time the received notion 
that the Boman taw ceased to exist in 
Enrope astil it was reviTod upon the 
discovery of the Oorpos Jnris at Amalfi 
when that city was taken by the Pisans 
in 1135. Savigny and others have shown 
that this was altogether a mistake, and 
that the laws of the - Romans in general 
displaced the law of the conqnerors, and 
was adopted as the law of the land. By 
one nation alone, in the territorially small 
kingdom of England, was the force of 
Boman law combated and rousted. Eng- 
lish lawyers, English judges, and English 
parliaments, as often as it was attempted 
to introduce the Corpus Juris as an au- 
thority in England, stubbornly resisted it. 

It would be a curious and not nnin- 
structive speculation to consider what 
would have been the eflect if the Bomsn 
law had acquired the same foothold and 
influence in Kngland that it acquired on 
the continent of Europe. I cannot for- 
bear quoting on this point — for I think 
they will interest you— a few striking sen- 
tences from Sir Frederick Pollock : 

"From the storm floods that made 
wreck of the Roman Empire there emerged, 
defaced bnt not broken, the solid fabric of 
Roman law. Not by any command or 
ordinance of princes, bnt by the inherent 
power of its name and traditions, Roman 
law rose again to supremacy among the 
ruins of Roman dominion, and seemed 



for a time supreme in the civilised world. 
In only one comer of Europe it finally 
failed of obedience. Bade and obscnre in 
its beginnings, unobserved or despised by 
the doctors and glossators, there rose in 
this island of England a home-grown 
stock of lawB and a home-grown type of 
legal institutions. They grew in rugged 
exclnBivenoBB, disdaining fellowship with 
the more polished learning of the civil- 
ians, and it was well that they did so; 
for, had English law been in its infancy 
drawn, as at one time it seemed likely to 
be drawn, within the masterful attraction 
of Rome, the range of legal discussion 
and of the analysis of legal ideas would 
have been dangerously limited. Roman 
conceptions, Roman classification, the 
Boman understanding of legal reason and 
authority, would have dominated men's 
minds without a rival. It is hardly too 
mnch to say that the possibili^ of com- 
parative jurisprudence would have been 
in extreme danger; for, broadly speaking, 
whatever is not of England in the forms 
of modem jarispmdence is of Rome or 
of Roman mold. In law, as in politics, 
the severance of Britain by a world's 
breadth from the world of Rome has 
fostered a new birUi which mankind 
could ill have spared. And the growth 
of English politics is more closely con- 
nected with the independent growth and 
strength of English law than has been 
commonly perceived, or can be gathered 
from the common accounts of English 
history." • 

When the lawyers, the judges, the no- 
bility, aud the commons of England so 
persistently and sncoesBf ully resisted the 
innovation of the Roman law, they little 
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foTOBSir, perhaps, the great and beneficent 
oonseqoenceB in future timee cd their 
action; (or such is the wide and rast 
expansion and inflnence of English l&wa 
that in oar da; they more than rival the 
law of the Roman Empire. Yon may re- 
call Webster's famous description of Eng- 
land as "a power to which Rome in the 
height of her glorj is not to be compared; 
— a power which has dotted orer the sur- 
face of the whole globe with her pee- 
sesBions and military posts, whose morn- 
ing drum-beat, following the son and 
keeping company with the hours, olrclea 
the earth with one continuous and un- 
broken strain of the martial airs of Eng- 
land."* In Uiis magnificent passage the 
flag of England is made to symbolize the 
military power of England. But to the 
lawyer it also and equally symbolisee 
the reign of English law. Whereyer, in 
either hemisphere, you find an English 
settlement, there also will be found the 
law of England. More powerful than 
armies, the English law holds under 
subjection in India over 340,000,000 of 
people.f It BupplioB the rule of action 
in all the British colonies and possessions. 
Our own country has become the theatre 
of the most wonderful extension and de- 
velopment of English law, since that law 
constitutee the basis of the system of law 
in all, or in all bat one or two States of 
the American Union; and even in these 
it has BO modified or supplemented the 



p. 110. Little ft Biown'i 
imprlsol i.V».oaD iquare 



• Webiler'i Wark^ to). Iv. 
Ed.. iSsi. 

t"lD 1877 British India i 
miles, uid caalaiiied about 
Kolb. "CoDdltloD of Nalloiu." 1880. Iranjlaled bj Mrs. 
Brewei. p-iSJ. "Fai more oumerou* ILaii the ChcLitljUi* 
are the Hohammedani, and the Empreu af India ua- 
doubtedly rules aver many mote loltoviers of the Prophet 
than doealheTarlLiih Saltan, atari y 41.000,(00, In India." 
«., p. ii7. 



Roman Bysfem as almost to dominate it. 

Now the form of this law, or rather its 
want of form or of scientific or method- 
ical arrangement, is as remarkable as its 
history. The main body of this unique 
Byetem of laws, everything in fact that 
goes under the comprehennve description 
of the Common Law, is "unwritten, " 
using this word in distinction to positive 
or statutory law. This so-called unwrit- 
ten law constitutes the great bulk of the 
English and American system of taw. Of 
this system the lawyers and judges ar« 
the visible artificers. "The State bos," 
as Professor Holland says, "in general, 
two, and only two, articulate organs for 
law-making purposes — the l^islature and 
the tribunals. The first organ makes new 
law; the second attests and confirms old 
law, tiiough under cover of doing so it 
introduces many new principles."* 

The existing body of English case law 
has been mainly the work, the stupendous 
work, of judges and lawyers extending in 
almost unbroken reach through several 
hundred years. It has not been excogi- 
tated by any single brain; it is not tiie 
product of any determinate number of 
minds, but it has been the slow work 
of ages, constantly growing and ever 
changing. It is never stationary, and 
never can be. It can never reach a fixed 
and final form. English law in the shape 
in which we have it is thus essentially 
a growth, a historical development— the 
work, I repeat, chiefiy of the lawyers and 
judges of England through a snccesdon 
of centuries. 

The extant English judicial records do 

not begin until 1L94 (Mich. 6 Rich. I.). 

We have a series of such records from 

1364 (6 Rich. II.). The first law treatise 

■ Etementi ol Jutlipmdeoce, chap. «. 



jvGooi^lc 



THE COUNSELLOR. 



107 



bjrQluiTill was not written before 1187. 
The law reports begin in 1393.* The 
knowledge of the l&ws of England prior 
to the twelftii centnr; ia in many points 
obecnre and nnoertain. From that time, 
howerer, the growth and derelopment of 
these laws can be traced in the parlia- 
mentary and official records, treatises, 
and law reports. 

By the time of Edward I., if not be- 
fore, we reach the important era when 
the judicial office is separated from the 
kingly office, and when jnatice is admiu- 
istwed by the judges and in the judicial 
oonrt8.f I have not time to nnfold ail 
that this simple statement implies, or to 
■et forth its great, permanent, and benefl- 
cient conaeqnencee. To this tact may 
indeed be traced nearly all of the excel- 
lences, merits, and valne of the laws of 
England and America aa they now exist. 
I can only remark that administering 
jnstice by and throngb the judges and in 
Uie ooorts theoretically means, and for 
two hundred years has actually meant, 
that the judges are tree from any control 
or interference by the Crown or Parlia- 
ment, and tiiat the King, though in 
legal theory the fountain of justice, can- 
not pronounoe any judgment, or in the 
slightest degree infringe or authorize an 

*MiTkbT.'*Eleniuitto( Law,"|9e. s Harrard Lav 
Kcriew, 1S91, p. 151. Profenor Thajrer't paper on "The 
Juy and iU Development." 

t " We mar *mj," remarka Freeman. " that In the time 
of Edward t.. a. d. trfa-tyij, the Eosllib Conatltntlon 
definitely pal on the aame eaienllal form which It bai 
kept enr alnce. . . . From that llnis Enillih conitl- 
tBtkmal history li not merely an Inquiry, howeier Inler- 
eitloK and ioalmcllve. Into ■omelhia( which has paiaed 
away. It la an Inqalry Into Bomelhlhs that (tilt Uvea; It 
(a an Inqnlry Into laws which, whenever they have not 
been lonnallT repealed, are in full force at thia day. Up 
to the idxa of Edward 1. Eosllah hlitory ia atrictly the 
domain o< antiqnarfei. From the telsn of Edward 1. It 
becomea Uie domain of lawyeia." Preeman') " Growth 
of the En^lah Conatitullon," chap. II. 



infringement apon the legal rights of the 
least of hia subjects. It means that the 
judges most be selected from the bar; 
and until very recently the common law 
judges in England had to be of the de- 
gree or estate of sergeant-at-law, long the 
highest, and nerer in point of learning an 
inferior, rank in the profession. The 
judges act under the solemnity of an oath 
of office. The; lit in public. Th^ 
must hear argaments on both sides. Tbey 
do not possess arbitrary power, but are 
bound by posidve enactments and by the 
decisions of their predecessors. They 
must deliver judgments openly, and in 
important causes state the grounds and 
reasons therefor. They hare the power 
to enforce their jadgmenti and decrees. 
Publicity as a restraint upon judicial 
tyranny, oppression, and corruption, both 
in its grosser and subtler forms, is of the 
highest and most wholesome consequence. 
The discontinuanoe of the salutary prac- 
tice of giving reasoned opinions is justly 
regarded as one of the worst innovations 
of aerrile judges of the Stuart period. 

The essential attributes of courts of 
justice, if I may attempt to define them, 
are that they shall be held by judges ap- 
pointed or selected for that purpose; that 
cases and controversies therein shall be 
oast in some form of pleadings resulting 
in specific issues of law or fact, in which, 
on issues of tact, only competent evidence 
is admissible, and if not documentary, to 
be given under the sanction of an oath, 
with the right to cross-examine; that 
there shall be a public trial or hearing 
resulting in a judgment or decree, which 
the court has the inherent power, by its 
own officers, process, and machinery, to 
enforce. Suoh a court is the tribunal to 
which Mr. Justice Blatcbford, speaking 
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for the Supreme Conrt of the United 
States, refen in the great MioDesota case, 
Therein he affirms the right of a part; to 
"a jadicial inyestigaUoD b; due process 
of law under the forms and with the 
machinery provided by the wisdom of 
BQcceauTe ages for the inTestigation judi- 
cial]; of the tmth of h matter in cootro- 
Tersy."* The diflerence between jodioial 
courts oosetituted of judges, and any 
form of legialative tribanal not consti- 
tuted of judges but of commiseioners or 
other officials by whatsoever name they 
may be called, is of vital moment to the 
rights and liberties of the citizen. 

The diBtinguishing excellence of our 
system of laws, English and American, is 
that under It, law is everywhere pre- 
dominant and supreme. Bear in mind 
that this is not only the spirit, but the 
very essence of the constitution and legal 
institutions of England. Professor Dicey's 
valuable work, " The Law of the Consti- 
tution," which appeared in 1866, was 
written to bring ont, illastrate, and en- 
force this trnth. Parliament is the legal 
sovereign, but its will can only be ex- 
pressed in an act of Parliament, and this 
at once and necessarily subjects such 
enactment, both as to its construotioo 
and enforcement, to the jndicial courts. 
The Crown can act only through min- 
isters who are l^ally responsible for the 
act, and thus the Crown indirectly and 
the minister directly are brought under 
the supremacy of the law {lb. p. 835). 

The glory of the Englieh law, establish- 
ing rights of Englishmen, consists in the 
following principles: 
The rule of law excludes the exercise of 

* CUcaga. ate, RaUwar Com put v. Mlnaoott (eiteol 
of kKl>Utii« pomr to fix rallmy rata), 134 U. S, Rep. 
4II.4S7. 1»». 



arbitrary power. " Englishmen are ruled 
by the law, and by the law alone: a man 
may be punished for a breach of the law, 
and he can be punished for nothing else." 
Kot only so, but equally, if not more, 
important is the principle that this breach 
of the law must be established as to all 
classes and all persons, official and non- 
official, in the ordinary oourts of law. 
Arbitrary power and special administra- 
tive tribunals, such as we find in France 
and other countries, administering what 
the French call droit adminutratif, do 
not exist In England the same law 
applies to all persons, and it is adminis- 
tered for and against all persons in the 
great law courts. "The law of England 
knows notiiing of exceptional oflenaea 
punished by extraordinary tribunals" (/J, 
p. 3^7). So also, direct personal reapon- 
aibility for torts— for any invasion of the 
legal rights of another— exisia wiUiont 
limit or exception. No command of an 
official, not even the Crown, can be 
pleaded in bar to any wrongful act 

In the study of our legal qrstem, it is 
specially noteworthy that these rulee of 
law, so all-embracing and undistingniah- 
ing in their application, and so effective 
in their protective enei^, have, in the 
main, been the work of the courts which 
have defined and enforced them. They 
have their scarce in the adjudged and 
established rights of individuals. These 
rights, secured by the decisions of the 
courte, make the Constitution of Eng- 
land, and are not created by and are not 
the product of the Constitution. 

Theee great uid glorious oharacteristioa 
— these fundamental and immortal prin- 
ciples — theee distinguishing and crowning 
excellencies of the English law, have been 
inherited or adopted in all their ampli- 
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tode in this coantry. Not only k>, bat 
we haT« in oar vrittea oonstitationa. 
Federal and State, placed them beyond 
the ordinary range of legisIatiTe power, 
thuH giring them a legal eeoarity and 
■olidity, theoretically, at leaat, greater 
than tiiey hare in tiie old country. 

"The government of the United States," 
nid ChioF Jnstioe HarshiUl in Marhary v. 
ICadiaon, 1 Cranoh, 137, "has been em- 
phatically termed a goremment of laws 
and not of men." "No man in this 
ooantiy," said Ur. Jastice Miller, deliv- 
ering ttie jndgment of the Supreme Court 
in U. 8. V. Lee, 106 JS. 8., 196, 280, "is 
■0 high that be is above the lav. No 
officer of the law may set that law at 
defiance with impunity. All the officers 



of the government, from the highest to 
the lowest, are creatoree of the law, and 
are bound to obey it" 

In these great, vital and fnndameatal 
respects I insist thai the law of Bngland 
and America is far saperior to the Roman 
law, either as it anciently existed or as it 
exists in the States of modem, conti- 
nental Europe. 

The English language is the language 
of freedom, and the English and Amer- 
ican lav is the law of a free people. As 
that law exists to-day and in its developed 
and perfected shape it is the best system 
of enlightened and praotioal jnstioe that 
the world has ever seen. As such I com- 
mend it to your admiration, yoor study, 
your r^ard, and your reverence. 
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(SnpplemeDtarT to thaw givta In the cl 
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§6. In a crimiaal contAmpt;, it ia the 
satiaf&otioQ of the offendtfd dignity of the 
lair and Tindicatioo of the ivspeot dne to 
coorts that calls for ponishmcnt. It is 
not necessary, as in civil contempt, thai 
the rights or remedies of a part; shoold 
be impeded. (/» n Wood, 5 Abb. Pr. 84; 
see King v. Barnes, 113 N. Y. 476; Fischer 
If. Baab, 81 N. Y. 335.) 

g 14, BQbd. 1. The willful refasal of a 
receiver to obey an order of the coort for 
payment ont of fnnds in his hands is con- 
tempt by one appointed to perform a 
"ministerial serTioe." (Clark «. Bininger, 
76 N. Y. 344.) 

An attorney is liable for contempt in 
wroogfally obtaining from the sheriff the 
proceeds of goods levied npon and dis- 
obeying an order to repay. (Leiand v. 
Smith, 3 Daly 309.) 

Snbd. 4. Where a final jndgment re- 
qnired a formal transfer of stock npon 
tiie books of a corporation by its officers, 
snd where two orders fixed a time and 
place for sach transfer and required it to 
be made. Held, that the act of one of the 
officers in advising and procuring the 
others to disobey the jndgment was a 
civil contempt. (King v. Barnes, 113 N. Y. 
476.) 

Unbd. 8. An attorney is liable for abet- 
ting the violation of an injunction; but 
his complicity must be shown. (Slater v. 
Uerritt, 7fi N. Y. 368; People v. Bandall, 
73 N. Y. 416.) 



§15. If an attorney without good 
grounds attempts to have another dis- 
barred, the court ma; impose upon him 
the costs and disbursements in the pro- 
ceedings, and he may be imprisoned until 
they are paid. {In n Kelly, 63 N. Y. 
198.) 

g 22. The practice of referring in an 
answer to parts of the complaint which 
the pleader intends to admit or deny, aa 
"at" or "between'* certain folios, does 
not conform to the spirit of this section, 
which requires pleadings to be made oat 
"in words at length and not abbreviated,** 
and serves no useful purpose on appeal 
where original folios do not appear in the 
case. (Gaulkins o. Bolton, 98 N. Y. 511.) 

g 46. A judge who is related cannot sit 
even with consent of parties; and if he 
does, the judgment rendered will be set 
aside. (Oakley v. Aspinwall, 3 N. Y. 647.) 

The prohibition of this section ia said 
to apply to a referee acting as a jndge. 
(Leonard v. Muhry, 93 N. Y. 396.) It does 
not, however, apply to administrative 
officers, bappeniug to perform an act 
requiring judgment, as a oommisaioner 
of highways; he may, therefore, lay out s 
highway tbroagh his own lauds. (Foot v. 
Stiles, 57 N. Y. 399; see, also, O'Beilly v. 
Kingston, 114 N. Y. 439.) 

Where a judicial officer has not ao 
direct an interest that the result mast 
necessarily afiTect him to his personal or 
pecuniary loss or gain, or where bis inter- 
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est is minato sad he hu so exolauTe 
JDriadiotioD that his retasal to aot will 
prareDt any proceeding ia it, then lie may 
act ao tu as tiist there maj not be a 
&iltira of remedy. {In rt Byera, ?2 
N. Y. 1.) 

Where a Supreme Court judge oon- 
firmed the report of a referee, H«ld, that 
he oonld not ait at General Term to review 
this dednon, nnder the provisions of the 
State oonstitntion, Art 6, g 8. (Dnryea v. 
Trsphagen, 84 K. Y. 65S.) 

§ 56. An attorney cannot reAiBe to go 
oa with an action beoaose the client does 
not supply him with money, or by reason 
of any other difficalty, without running 
the rialc of losing the benefit of the rela- 
tion of attorney. In ease of such nfusal, 
the court may permit the snbstitation of 
a Dew attorney, and determine upon what 
terms this shall be done and whether the 
judgment when obtained shall be charge- 
able with the fees of the original attorney. 
(/i»«H., 98N. Y. 381.) 

An attorney retained generally to con- 
dnot a legal proceediog contracts to con- 
dnct it to its termination, and if before 
that he abandons Uie serrioe without 
jnatifiable cause and reasonable notice, he 
cannot recover for the services he has 
rendered. Still, if die client, without his 
knowledge or consent, employs counsel 
with whom his relations are snch that 
there can be no cordial oofiperation be- 
tween them, this is good cause for his 
withdrawal from the case, and the client 
is then liable for eervioea rendered. (Ten- 
ney v. Berger, 93 N. Y. £24.) 

§ 66. As to the attorney's lieu, see 
Goodrich V. McDonald. 112 N. Y. Ifi7; 
Randall v. VanWageuen, 116 N. Y. 627; 
Bailey v. Murphy, 136 N. Y. 60. 

When an attorney renders aervices in 



an action, under an agreement that he 
ahall receive hie compensation out of the 
prooeeda therec^, he has an eqaitable lien 
npon or owneish^i, as equitable assignee, 
in such proceeds. When no sum or rate 
of compenaation is agreed upon, he must, 
in order to enforce his lien, prove the 
value of his services. (Harwood v. 
LaGrange, 137 N. Y. 638.) 

% 74. An attorney may agree with his 
client on his compensation and it may he 
made contingent on his success and pay- 
able ont of the proceeds of the litigation. 
Thus where the client oooveyed certain 
real estate to the attorney, and the latt«r 
agreed to conduct the case, pay all costs 
and ezpenaes of the litigation and indem- 
nify the client againat the same, the con- 
veyance was held valid. (Fowler v. Oallan, 
103 N. Y. 396; see Browning o. Marvin, 
100 N. Y. 144.) 

In the absence of any agreement, the 
attorney is entitled to what his services 
are reasonably worth. (Starin v. Mayor, 
IM N. Y. 82.) 

An order may be gnmted on motion 
compelling an attorney to pay over money 
received by him for hia client, and in de- 
Gsnlt of snch payment^ the attorney may 
be punished by fine or impriaonmeat. 
This power is discretionary and the Court 
of Appeals will not, therefore, entertain 
an appeal from the order of the lower 
court (ScheU v. Mayor, 138 N. Y. 67; 
see Howitt v. Merrill, 113 N. Y. 680.) 

§ 190. The Court of Appeals has only 
jurisdiction to review an "actual determi- 
nation" of the General Term. Hence it 
cannot review a jndgment of affirmance 
by default of the General Term. (Stevena 
V. Glover, 88 N. Y. 611.) 

Snbd. 1. For an interlocutory judg- 
ment, see McKeown v. Officer, 127 N*. Y. 



ovGoO'^lc 



112 



THE COUNSELLOR. 



087; King t». Barnes, 107 N.T. 6« ; Piatt 
v. Piatt, 66 N. Y. 860. The nature of 
snch a judgment is indicated in Zapp v. 
Miller, 109 N^. T., at p. 65. As to the 
natnreof s "final jadgmeat," see Hoalton 
V. Cornish, 138 N. Y. 1S3. 

Sabd. %. For an order affecting a "sub- 
stantial right," See TJline v. N. Y. C. R. 
Co., 79 N.Y. 17fi. For orders which were 
held not to affect a "substantial right," 
see Whitney v. Townsend, 67 N. Y. 40; 
Atlantic, etc, R. Co. v. B. & 0. R. Co., 87 
N. Y. 355. 

Ditcretionary order* are reviewable at 
Oeneral Tenn, but not in the Court of 
Appeals. (Douglass v. Uaber8tro,82 N.Y. 
bn.) 

When the question involved is whether 
the lower court has power, whether dis- 
cretionary or otherwise, to grant a certain 
kind of order, this matter of potnr is 
appealable ; but when the court below 
clearly has such power, and the power is 
discretionary, the Oonrt of Appeals will 
not review the mode of exercising such 
discretion, unless there be a plain abuse 
of discretion. (Tilton v. Beecher, 69 
N.Y. 176; Ex partt Begga, 67 N.Y. 
180; Hewlett v. Wood, id. 394). 

The following are examples of orders 
"resting in discretion": an order refus- 
ing a new trial for surprise or newly 
discovered evidence (Smith v. Piatt, 96 
N. Y. 635); an order deciding whether an 
action, which is referable, shall be refer- 
red. (Martin r. Hotel Co., 70 N.Y. 101); 
an order deciding who shall be appointed 
general guardian of an infant (/» re Van- 
dewater, 115 N. Y. 669). So orders re- 
lating solely to matters of practice in the 
lower court are, in general, not appeal- 
nble to the Court of Appeals; as «. g.. 



assigning causes to a partionlar calendar. 
(Kellnm v. Durtoo, 78 N. Y. 484). 

Snbd. 3. For an intareeting case wbers 
an order refusing to admit law school 
graduates to the bar was held appealable 
as a "final order in a special proceedinf^" 
see /n rs Oobper, 22 N. Y. 67. 

For illuBtrations of orders not final, see 
In r» Auohmaty, 79 N. Y. 632; In n 
Lata, 110 N. Y. 661 ; In r» Callahan, 139 
N. Y. 61. 

§ 191, Bubd. 1. For the meaning and 
effect of this section, see Bossont v. Borne, 
etc., R. Co., 131 N. Y. 37; Godfrey f. 
Uosee, 66 N. Y. 250; Hisoock v. Harris, 
80 N. Y. 404; ConkUn v. Snider, 104 
N. Y. 641; Une v. Wheeler, 101 N.Y. 17. 

Snbd. 2. The Oeneral Term granting 
permission to appeal need not be com* 
posed of the same jadges who decided the 
case. (Third Are. R. Co. v. Ebling, 100 
N. Y. 98). 

Snbd. 3. An order granting permission 
to appeal must state that "question of 
law is involved," etc If it does not, it is 
invalid. (Squire v. McDonald, 138 N.Y. 
654). 

Only the sum in eontroveratf is to gov- 
ern as to the right to appeal, though 
a larger amount may be involved in the 
case. (Petrie r. Adams, 71 N. Y. 79). 
Thus where the complaint demanded 
$1,000, and the answer, admitling ihU, 
set up a counterclaim for 1204, which «a» 
controverted, the case was held not appeal- 
able. (Pennie v. Ins. Co., 67 N. Y. 278); 
so where the claim was for $639.50, and 
the defendant admitted by his answer 
(230.89 of this amonut, the case was held 
not appealable. (Wiley v. Brigham, 81 
N.Y. 13; see Campbell V. Mandevitle,110 
N. Y. iiZB). In determining us to the 
nmoaiit in controversy, the evidence, as 
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well M the pleadings, may be reflorted to. 
(Blake v. Krom, 188 N. Y. 64). Tlie oon- 
tCDTers; at Oenenil Term is that which 
goTerns; nnleM that be t500 or mnre, 
there u no appeal, though more was at 
inue on the flrat trisL (DavidsoD v. 
Alfaro, 80 N. T. 660). 

Where the plaintiff appeals, in an 
•otioQ not founded on contract, the Bom 
for which the Oomplaint demands jadg- 
ment is deemed the amoont in oontro- 
nny. Thns in an action for convsrgxon 
of chattels, the complaint alleged that the 
property wu worth $500. Plaintiff's eri- 
denoe, however, was to the effect that the 
Tilae was only t300. Nevertheless, the 
OMe wu held appealable. (Zoeller v. Biley, 
98 N. Y. 668). fiat where thade/mdant 
^ipeala in an action of this kind, the 
unonnt ot the judgment appealed team, 
exclndre of costs, is the amoaat in con- 
troversy. (Graville ». S. Y. C. K. Co., 
104 N. Y. 674). 

If a coanterolaim ie pleaded by the de- 
fendant, bat is of nich a natnre that it is 
not a permissible ooanterclaim, so that no 
proof of it will be admissible, it is not 
considered in determining jarisdiction as 
governed by the amonnL (Societa v. 
Salier, 138 N. Y. 468). 

The $500 limit does not apply to actions 
or special proceedings "affecting the titU 
to real property or an interest therein." 
An action to recover poaBeasion of realty, 
or to set aside or compel a conveyance 
thereof, or for partition, is appe^able, 
without regard to amoant, as affecting 
lUU. But an action for an injury to 
the land, or to foreclose a mechanics' 
lien thereon, or to foreclose a mort> 
g&ge, or to vacate an aBsusament, etc., 
does not affect the title or an interest 



therein, and is, therefore, not appealable, 
nnless at least t500 be in controversy. 
(Nichols V. Yoorhis, 74 N.Y. 28; Wheeler 
V. Scofield,67 If.Y. 311; Trevettv. Barnes, 
110 N. Y. 500). 

g 194. The Oonri of Appeals does not 
lose its juriBdiotion over the case, until 
rtmittitur has been filed in the court 
below and that oonrt has taken some 
action tiiereoQ. (People v. Village, 79 
N. Y. 638). 

§ 317. "It is provided by the Oonsti- 
tntion that the Supreme Ooort shall have 
general jurisdiction in law and equity. It 
followa that its jarisdiction cannot be 
limited either by the legislature or by any 
power conferred by it apon the court 
itself. Its funotions are to be exercised 
by its judges, sitting in General Terms, 
or at the Circait, or Oyer and Terminer, 
or Special Terms. The Constitution also 
provides tliat each judge may hold special 
terms id any county, and neither in that 
instrument nor in any statute do we find 
that one Special Term, or one judge at 
Special Term, has or can have more au- 
thority or power than another." (People 
V. Nichols, 79 N. Y. 58S, 590 ; see also 
Syracuse Bk. v. Syracuse E. Co., 88 N.Y. 
110). 

§ 263, snbd. 5. This provinon, so far 
as it limits the jurisdiction of these conrts 
to actions upon their own judgments, is 
unconstitutional and void. (Popfinger v. 
Yutte, 10!i N. Y. 38). 

§ 266. Notwithstanding a general ap- 
pearance in one of these conrts, the de- 
fendant may set up by answer its defect 
of jnrisdiotioD over the person, by reason 
of the place of service ot the sammons. 
(Wheelock v. Lee, 74 N. Y. 495 ; see Fop- 
finger V. Yutte, 102 N. Y. 38). 
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g 23S. Green o. Boworth, 113 N. Y. 
M%, 479 ; Collins v. Collins, 45 N. J. £q. 
813 ; Uaokall v. Haokall, 185 U. S. 167 ; 
JoDH V. Jonea. 130 N. T. 690, 599. 

§ 237. Achilles v. Achillea, U N. E. B. 
45 ; Heldrnm ti. Meldrnm, 11 L. B. An. 
6; (Col). 

g 340. Ueani v. Dowd, 128 U. S. 273. 

g 349. White v. Kinitz, 107 N. Y. 518; 
Ctereland v. Richardson, 132, TT. S. 318. 

g 263. Jones v. Y«n Uoten, laO U. S. 
684 ; Bnsh v. Boberts, 111 N. Y. 278. 

g 266. Ta;]oT v. Bneaell, [1891] 1 Ch. 
8, 27 ; Clark v. HoNeal, 114 N. Y. 287 ; 
102 If o. 681. 

g 268. When notice to agent is notice 
to the principal. Ill N. Y. 604; 118 N. 
Y. 543 ; L. R. 12 Appeal Caaes, 631 ; 31 
Q. B. D. 144. 

g 370. No preenmption ariiea that one 
has notice of an instruiDeat which is re- 
corded when it is not proper to record it 
138 N. Y. 291. 

g 274. The common law rule reqairing 
parohaeers of certain kinds of property at 
their peril to take notioe of the pendency 
of snita in conrts of jnatice affecting the 
property they are about to pnrchase, a1- 
though it is nearly impossible that they 
ahonld actnally know that snoh suits have 
been commenced, haa always been consid- 
ered a bard rule. The stringency of the 
rnle has led to legislation resulting in most 
material atatntory modiBcations and re- 
strictions. Usually there is a provision 
that a pending suit in regard to real 
property will not affect a pnrchuser for 



ralue without expreaa notice unlesaa notioe 
of lit pendens haa been filed in compliance 
with the statutory directions. 47 Ohio SL 
117, 136; 48 N. Y. 586; 57 N. Y. 632; 
119 U. S. 680. 692; N. Y. Code C. P. 
§§ 1670-4; N. J. B. S. p. 114, § 57; N. J. 
Iaws 1888, p. 427. 

g 284. The nature of equitable estoppel 
Drezel v. Barney, 123 U. 8. 242, 268 ; 118 
N. Y. 634; 137 N. Y. 332 ; (1891) 3 Ch. 
82, 101, 111 ; 130 H. Y. 537. " iSstoppels 
of this character as diBtinguisbed from 
eetoppelfl by record or by deed, are called 
equitable eatoppela. It ia not meant there- 
by that they are oogniiable only in coorta 
of equity, for they are commonly enforced 
in actions at law. Bat it does not follow, 
becanee equitable estoppels may originate 
legal, as diatingnished fhim equitable 
rights, that it may not be neoesaary in 
particnlar cases to resort to a court of 
eqnt^ in order to make them avulable. 
All that can be properly ewd is, that in 
order to justify a resort to a court of equity, 
it ia necessary to show some ground of 
equity other than the estoppel itself, where- 
by the party entitled to the benefit of it ia 
prevented from making it available in a 
oourt of law. In other words, the case 
ahown must be one where the forms of the 
law are used to defeat that which, in 
equity, constitutes the right; such ^ case ia 
one for equitable interpouUon." Drex«l 
V. Burney, tupra. 

g 297. But see 153 Pa. 397. 

g 310. Frequently in oonstming a will 
the courts are called npon to decide 
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whether there bas been m eqnitable ood- 
verBioD of real estate into personalty? 
Thig qnestion like other qaestioiiB in re- 
gard to the effect of a will depends apon 
That was the teetator'B inteatiou. The 
mle ia that in eqait; the property will be 
treated as being already what it was in- 
tended to become. King v. King, 13 R. I. 
601,506. (1.) Did the testator intend to 
have his real estate ooDrerted "oat and 
ont" into personal^ P If he did, the 
court will giye hie intentioD effect by 
treattog the real as personal proper^ from 
the time of his decease. Dntton ti. Fngh, 
« N. J. Bq. 426 ; 158 Pa. 56. Where 
ezeontora or trustees are clothed with the 
power to sell a testator's real estate and 
distribate the proceeds in the manner pro- 
Tided by the will, in order to work a con- 
version, the direction to convert must be 
positive and explicit irrespective of all 
contingencies and independent of ^1 dis- 
cretion on the part of the executor. Un- 
derwood V. Curtis, 127 N. Y. 533, 533. (S). 
Or did he intend to have it converted for 
certain purposes only? When a testator 
antborises his execators or tmsteeB to sell 
and convert into money all or a part of 
bis realty for a specific purpose, which 
fails or is accomplished without a conver- 
sioo, the power is extinguished and the 
land cannot be sold by virtue of it or treat- 
ed as money, but it descends to the heirs 
anless it is devised. Sweeney v. Warren, 
127 N. Y. 426, 431 ; Parker v. Linden, 
113 N. Y. 28; Matter of Bingham, 127 
N. Y. 296, 314; Bead v. Williams, 126 N. 
Y. 660, 671 ; King ti. King, ttipra. (3.) 
Or did he intend simply to give the ex- 
ecutors or trustees under his will a power 
to convert, leaving it discreUonary with 
them to convert or not? If bo, the oon- 
versioo will depend on the will or dis- 



cretion of the ezeontors or trustees, and 
will not be regarded as consummated in 
law until it is consummated in fiust. King 
V. King, tupra; Oliff r. Moses, 116 N. Y. 
144, 168. 

§ 314. There are many instanoee in 
which it is very important to determine 
whetlier there has baen an equitable oon- 
versioo : A provision in a will may be 
void as being in contraventioD of a statute 
as to the scspension of the absolnte owner- 
ship if a conversion haa taken place, 
valid if there is no oonveraion. Green- 
laud v. Waddell, 116 N. Y. 234. It may 
be eometimee necessary that the testator 
directed that real estate be converted into 
personal^ in order that an alien ma; take. 
See Parker v. Linden, 113 N. Y. 28. 

§ 317. Parker V. Linden, tupra; Bead 
V. Williams, supra. 

g 322. When can a person elect to take 
property in its anconverted form ? Het- 
zel V. Barber, 69 N. Y. 1; Greenland e. 
Waddell, 116 N. Y. 234 ; Morse v. Hacken- 
saok Savings Bank, 12 Lawyers' R. An. 
62, 64 (N. J. Eq.), 122 U. S. 241. 

§ 327. In equity the right to a set-off 
does not depend apon the atatnte, but upon 
the equities existing in each particular case. 
Bothscblldv. Maok,115N.Y.l,8. Ingen- 
eral the rule regulating the right of aetKtff 
is the same both at law and in equity, and 
yet there are many cases where set-off is 
not permissible at law bat may be enforced 
in eqaity. While as a general mle in 
equity as well as in law there can be no 
set-off of joint debts against separate debts, 
yet sometimes a new equity will jastify it. 
Such an equity may arise under circum- 
stancee of fraud ; or when the party seek- 
ing relief is only a surety for a debt really 
separate; or where there are a series of 
transactions in which joint credit is given 
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with reference to the separate debt Eqnit; 
will look throngh the form of the trans- 
action and adjust the eqnitiea of the 
parties with a view to its anbetanoe, rather 
than its form so long as no superior eqai- 
ties of third persons will be affected b; 
such adjustment. Drezel v. Barney, 123 
U. 8. S41. 264; 134 N. Y. 108; 87 Ala. 
463 ; 49 N. W. Bep. 416. While it is s 
general role in the adminstration of the 
estate of ao insolvent, that equality among 
creditors is equity, it has never been de- 
cided either under the statute of set-off or 
by courts of equity in applying the doc- 
trine of equitable setoff that the rule of 
equality among creditors requires courts 
to ignore the principle that only the 
balance, in case of mtitafd debta, is the 
real sum owing by or to the iuBOlvenL 
Although the debt dne to the insolvent 
may not be dne, the creditor may waive 
the credit and a court of equity will then 
apply it upon the debt from the insolvent, 
if that has matured. 136 N. Y. 163. A 
customer of a national bank who in good 
faith borrows money of the bank, gives bis 
note therefor due at a future day, and de- 
posits the amount borrowed <o be drawn 
against, any balance to be applied to the 
payment of the note when dne, has an 
equitable — bnt not a legal — right in case 
of the insolvency and dissolution of the 
bank and the appointment of a receiver 
before the maturity of the note, to have 
the balance to his credit at the time of the 
insolvency applied to the payment of his 
iudebtcdness on the note. 146 U. S. 449. 
Diflerent views when the debt owing by 
the insolvent is not yet due. 135 N. Y. 
333,330; »1 Tenn. 336, 341. 

g 339. 110 N. Y. 64. 

§ 33L. Merwin v. Austin, 68 Conn. 33, 



34; New Orleans v. Qsines Administrator, 
138 U. 8. 595, 699. 

§ 332. (1893.) 2 Ch. 306; 1 N. Y. E. 
S. 749, § 4. 

g 336. In order to entitle one to avail 
himself of the doctrine of snbrogation, he 
must show: (1.) That he has paid the 
creditor in full (Qraff & Co.'s Sstate. 139 
Pa. SL 69, 76). (3.) That he mast have 
done this under some necessity to save 
himself from loss which might arise or 
aocme to him by the enforcement of the 
debt in the hands of the original creditor. 
The doctrine of snbrogation is not applied 
for the mere stranger or volunteer, who 
has paid the debt of another, without any 
assignment or agreement for subrogation, 
without being under any legal obligation 
to make the payment, aod without being 
compelled to do so for the preservation of 
any rights or property of his own. ^tna 
Life Ins. Go. v. Hiddleport, 134 V. S. 634. 
131 N. Y. 363, 373. Snbrogation is not 
assignment The most that can be said is 
that the subrogated creditor by operation 
of law represents the person to whose 
right he is sabrogated. New Orleans v. 
Gaines Administrator, 138 U. S. 695, 606. 
The remedy of snbrogation is no longer 
limited to sureties and quati sureties, bnt 
includes so wide a range of subjects that 
it has been called the mode which equity 
adopts to compel the ultimate payment of 
a debt by one who in justice, equity and 
good conitcienoe ought to pay. Arnold c. 
Green, 116 N. Y. 666 ; Castelliao v. Pres- 
ton, 113 B. D. 386 ; 53 N. W. Rep. 31. 
One who furnishes money to a wife living 
apart from her hasband for justifiable 
caose, which she expends for necesaariei, 
cannot recover therefor from the husbBud, 
on the principle of snbrogation, as there 
never was any liability on the part of the 
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haatnnd to those farnishing the 
ries, they haring been sold to the wife 
and paid for bj her. 34 N. B. Rep. 
(Hu8.) 992. 

g336. 48 Ohio State 75; 33 N. E. 
Bep. (0.) 716; 64 N. R. Bep. 694; 1» 
Haaa. 461; 148 Pa. 194; 148 TT. 8. 578. 

§ 843. Bnt see (1898) 9 Cb. 79, 78. 

g 843. People v. Bemington, 191 N.T. 
898. 

g 846. As to rights of creditors vhers 
there is a dlreotion in a will for the oon- 
tiauuioe of a boainess by tb* executor, 
after the death of the testator. Willis v. 
SharV, 116N.Y.,396. 

g 364. 164 HasB. 99. 

g 366. 83 Ta. 890. 

g 368. Enforoement of contracts to sell 
shares of the stock of a corporation. Bom- 
gardner r. Leavitt, 13 Lawyers' Reports 
An. 776; Johnson v. Brooks, 93 X. Y. 
387. A oonrt of equity will speoifically 
enforce an agreement to assign a patent. 
163 Pa. 699; 149 U. 8. 316. 

g 869. Olonoester V. C. Oo. v. Russia 
Cement Oo., 97 N. B. B. 1005, 1007 
(Mass.). 

g 876. 164 Pa. 906. 

§ 376. A decree for speoiflo perform- 
ance is not a matter of course, bat rests 
in the sound discretion of a chancellor. 
It is not sufficient that the legal obliga- 
tioD may be perfect Even when the 
agreement is perfectly good, the price 
adequate and no blame attaches to the 
purchase, if the transaction be inequitable 
and anjnst in itself, or rendered so by 
matters subsequently occurring, specific 
performance may be denied and the par- 
ties tnmcd over to their remedy in dam- 
ages. An unooDsionable price, laches, a 
oloaded title, any circumstances of over- 



reaching, miarepresentatton, suppression 
of the truth, suggestion of the false, 
frand of any kind, breach of confidential 
relation, and many other similar canses 
vrill indoce the oonrts to refnse speciHo 
performance. 169 Pa. 699; 149 17.8.816; 
166 Mass. 189; 138 N. Y. 346, 361; 148 
Pa. 887; 48 N. J. Eq. 637; 96 At Bep. 
1082. 

g 377. A oonrt of chancery cannot de- 
cree specific performance of an agreement 
to convey property which has no existence 
or to which the defendant has no title. 
A bill by a vendee against a vendor for 
specific peiformaoce which does not show 
any title in the defendant is demnrable. 
And if it appears by the bill or otherwise, 
that the want of title even if cansed by 
the defendant's own act, as by his convey- 
ance to a bona-fide pnrohBMr, was known 
to the plaintiff at ^e time of beginning 
the suit, the bill will not be retuned for 
assessment of damages, but must be dis- 
missed and the pluntiff left to his remedy 
at law. Kennedy v. Hatelton, 198 IT. S. 
667, 671. The vendee in a contract for 
the sale of land is not ordinarily entitled, 
npon breach, on failure to convey, to re- 
cover of the vendor damages measured by 
the goodness of his bargain or the finan- 
cial benefit which would result from per- 
formance, and it is only when the vendor 
is for some reason chargeable with bad 
faith in the matter, that recovery beyond 
nominal damages on that account can be 
had. If the vendee has paid any of the 
purchase money be may recover that back, 
and be may also recover such expenses as 
he has reasonably incnrred in the exami- 
nation of the title to property, Northridge 
T. Moore, 118 N. Y. 419, 499. 

g 378. What constitutes a marketable 
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title? Ad agreement to make a good 
title is always implied in ezecntoiy con- 
tractfi for the Bale of land, and a paN 
chaser ia never boand to accept a de- 
fective title unless he expressly atipnlates 
to take anch title knowing its defects. A 
good title means not merely a title mar- 
ketable in fact, bnt a marketable title 
whioh can again be sold to a reasonable 
pnrchaser or mortgaged to a person of 
reasonable prudence as aecnrity for a loan 
of money. A purchaser will not gener- 
ally be compelled to take a title where 
there is a defect in the record title, which 
can be cnred by a resort to parol evidence. 
A title open to a reasonable donbt is not a 
mArketable title. The conrt cannot make 
it snob by passing npon an objection de- 
pending npon a disputed question of fact 
or a doubtful question of law, in the ab- 
sence of the party in whom the ontstand- 
ing right is vested. He would not be 
bound by the adjudication and oould raise 
the same question in a new proceeding. 
It would especially be unjast to compel a 
purchaser to take a title, the validity of 
which depended upon a question of fact 
where the facts presented upon the appli- 
cation might be changed upon a new 
inquiry. Irving v. Campbell, 121 N, Y. 
3G3, 358; 135 N.Y. 590, 598; but see 26 
At. Rep. (N. J.) 456. 

g 382. Goode v. Kiley, 38 N. E. R. 266 
(Mass.). 

g 383. It seems that judicial sales of 
real estete are not within the statute of 
fhinds, and that they are binding upon 
the purchaser withoat any written con- 
tract or memorandom of the term of sale. 
By bidding, a person subjeote himself to 
the jurisdiction of the court, and in effect 
becomes a party of the proceeding, and he 
may be compelled to complete his pur- 



chase, by an order of the court, and by 
proceedings for contempt if necessary, 
Andrews v. O'Mahoney, 112 N. Y. 567, 
573. And it may be stated as a general 
rale that whenever a pnrchaser of real 
estate under a decree of a court of equity, 
refuses without cause to make his bid 
good, he may be compelled to do so by 
rnle, order or attachment issaing oat of 
the court under whose decree the sale was 
had; or he may be proceeded agunst in 
the some suit by rule (or in any other 
mode devised by the court whioh will 
enable him to meet the issue as to his 
liability) in order to make him liable for 
a deficiency resulting from a re-sale, 
caused by bis refusal to make bis bid 
good. Camden v. Mayhew, 129 U. 3. 73. 
Also he may obtain an order where the 
title is void, releasing him from his bid. 
Pope V. Brdmon, 17 S. W. B. 145. 

g 384. In order that part performanoe 
of a parol contract may be sufficient to 
teke it out of the operation of the stetnte 
of frands, such part performance must 
have been in pursuance of the contract, 
and referable to it. Ducie o. Ford, 138 
U. S. 594; Emmel v. Hayes, 102 Mo. 186; 
25 At. Sep. (Ver.) 1092. 

g 385. 138 N. Y. 539. 

g 391. How far is time of the easenoe 
of the contract in equity? As a general 
rule it is not, but time may be made of 
the very essence of the contract by the 
express stipulation of the parties, ukd 
may arise by implication from the very 
nature of the property, or the avowed 
objecte of the pnrchaser or seller. Cheney 
V. Libbey, 134 U. S. 68, 78; Penrose v. 
Leeds, 46 N. J. Eq. 294; Deen v. Milne, 
113 N. Y. 303; 144 TT. S. 394; 54 N. W. 
Rep. 686. 
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g 395. Where in a suit for specific per- 
fonsftnoe of a contract for the sale of land, 
it appears that the vendor bad conveyed 
tiie land to an innocent third person and 
that the vendor knev that fact hefore he 
bq;an his enit it is proper for the oonrt to 
dismiss the snit altogether leaving the 
vendee to his remedy at law for damages. 
lU 111. 115. 

g 399. Disobedience of an injanction 
cannot be jnstiQed by showing that it was 
improvidently or eironeooaly granted, or 
iiregnlarly served. Until the order is 
vacated, or the servioe aet aside, it most 
be obeyed, nnless it can be shown that it 
it absolutely void. Daly v. Amberg, 12tf 
N.T. 494; see also In r$ Ayers, 133 U. S. 
443; 49 N. J. £q. 318. Bnt when the 
conrt hns no power to isaae the injuaotioa 
aod it is accordingly void, it may be dis- 
regarded. In re Sawyer, 124 U. S. 200. 

g 400. A mandatory injanction is simi- 
lar to specific performance. Joy v. SL 
Louis, 138 U. S. 1, 46. Principles govern- 
ing mandatory injunctions, 165 Mass. 
\i»; 83 Wis. HQ. 
§401. 62 Conn. 366. 
§ 407. A conrt of equity does not inter- 
fere with judgments at law unless the 
cotnpliunaat bas an eqaitable defence of 
which he could not avail himself at law, 
or had a good defence at law wbich he 
Was prevented from availing himself of by 
fraud or accident annexed with negligence 
of himself or agent. Knox v. Harsbman, 
133 n. S. 162. Equity will not interfere 
to set aside proceedings in an action in 
another conrt npiin charges of fraud, 
which could have been tried and decided 
in that action or where relief is open in 
the action to the complaiuiDg party by 
motiou, appeal or otherwise. Sanders v. 
Sontter, 12ti N. Y. 193; 49 N. J. Kq. S65; 



see note to 48 N.J. Eq. 701; n So. R. 
693; 13 So. B. 459. 

g 418. N. Y. C. C. P. §§ 1628, 1689. 

g 414. n Ala. 484, 487. 

g 416. 155 Mass. 88, 96; 17 N. Y. 692, 
608; 13 So. B. 32. 

g 418. S. Y. 0. 0. P. § 1525. 

g 419. In order to maintain a strict 
bill of interpleader it is necessary to 
allege and show that two or more per- 
sons have preferred a claim against the 
plaintiff; that they claim the same thing 
whether debt or duty; that the plaintiff 
has no beneficial interest in anything 
cUimed, and that it cannot be determined 
withont hosard to himself to which of the 
defendants the money or thing belong. 
Such an action always supposes that the 
plaintiff is a mere stakeholder for one or 
the other of the defendants who claim the 
stake, and the case most be snch that he 
can pay or deposit the money or property 
into court, and be absolutely discharged 
from all liability to the defendants, and 
thus pass completely out of the coutro- 
versy leaving that to proceed as to the 
several claimants; and an action of inter- 
pleader cannot be sustained where &om 
the plaintiff's bill or complaint it appears 
that one of the claimants is clearly en- 
titled to the debt or thing claimed to the 
exclusion of the other. Bassett r. Leslie, 
123 N.Y. 396; Crane v. McDonald, 118 
N. Y. 648; Hall v. Balwin, 45 N. J. Eq. 
858; DeJonch v. Garriaon, 140 Pa. St. 
430; 166 Mass. 417; 83 Wis. 84. 

§ 456. 149 TJ. S. 562; 138 N. Y. 244; 
140 IT. S. 433; 129 N. Y. 38. 

g 462. It seems that the English courts 
will not extend the doctrine of Lnmley v. 
Wagner. Whitwood Co. v. Hartnr [1891], 
2 ch. 41G; bat see Duff v. Russell, 14 N. 
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Y.; Snp. 134 affirmed; SI N. S. B. 628; 
138 N. Y. 678. 

1 183. The jnriadiotion of a conrt or 
equity as to acoonnts is oanslly based upon 
throe gronnds: The complicated char- 
acter of the accoonts, the need of a dis- 
oovery, and the existence of a fldaciary or 
trust relation. The necessity for a resort 
to equity upon the first two grounds now 
seldom ezista, owing to remedies given 
by statute. 109 N. Y. 481, 433. 

§ 465. The scope and jurisdiction of a 
court of equity, nnlesa enlarged by express 
statate, are limited to the protection of 
rights of property. It has nojorisdiction 
over the prosecution, the panishmeot, or 
the pardon of crimes. In re Sawyer, 124 
U. S. 200, 210; Sherry v. Perkins, 147 
Mass. 212; Kansaa City Go. v. Oaslight 
Co., 102 Mo. fiOl, 607; 45 Fed. E. 135; 
12 L. B. 193; [1891] 2 ch. 369, 294; 157 
Maes. 421. 

g 488. Rule at common law if the legal 
title of the parties is broaglit into dis- 
pute. SON. J. Eq. 481; 49 N.J. Eq. 322. 
Rulennder thestatntesioNew York. 137 
N. Y. llfi, 123. It seems courts of equity 
have ezoInsiTe jurisdiction of suits for the 
partition of personal property efen though 
the complainant's title is denied. 60 
Mich. 443, 449. 

§ 491. As to how far partition is a 
matter of right, see Keaton v. Terry, 9 
So. R. 524 (Ala.). 

g 526. A jadgment creditor in order 
to have lands fraudulently conveyed ap- 
plied to the payment of his judgment, 
has the choice of three several proceed- 
ings. He may sell the land by execution 
on the judgment and leave the purchaser 
after the title has become perfect by a 
deed from the sheriff to test the validity 



of the fraudulent Tendee'a title in an 
action of ejeotment; or secondly, he may 
issue ezeoation and at the same time 
bring an action in eqaity to remore the 
fraudulent obstruction, and await the re- 
sult of the action before Belling, by Tirtne 
of the exeoQtion ; or thirdly, he has the 
right upon the returu of the exeontion 
uDsatisfled, to file a creditor's bill to have 
the conveyance adjudged fraudulent as 
against the judgment creditor, and the 
land sold by a receiver or other officer of 
the court, and the proceeds applied to the 
satisfaction of the jadgment. Brickson v. 
Quinn, 16 Abbott, N. 8. 166 (N. Y. Ot. 
of Appeals); White's Bank v. Farthing, 
101 N. Y. 343, 346; 140 Pa. SL 35; 18 
N. Y. State Rep. 119; af. 108 N. Y. 655; 
Gbautaqaa Bank v. Bialey, 19 N. Y. 869; 
Francis v. Lawrence, 22 At. Bep. N. J. 
259. The rale as to return of execution, 
wholly or partly unsatisfied as a condition 
precedent to filing a creditor's bill, and 
the exceptions thereto, is illustrated in 
the following cases: Bank v. Wetmore, 
124 N. Y. 241; Sage v. R. B. Co., 126 
U. 8. 361; Mellen v. Moline Iron Works, 
131 U. S. 367. 

§541. Mormon Chnrch v.United SUtea, 
136 U. S. 1. 

g 548. /n rt Xeviu [1891], 2 oh. 299. 

g 652. The origin and history of lunacy 
proceedings in this country and England 
is treated of in Hughes v. Jonea, 116 N. Y. 
67. 

§ 554. Lindsley v. Case, 44 N. J. Eq. 
564; Commonwealth v. Beeves, 140 Pa. 
St. 258. 

g 556. Townsend v. Boyd, 186 N. Y. 
375; Virginia v. Hall, 9 So. Bep. (Ala.) 
256; Bustard v. Houston, 119 U. S. 347, 
354. 
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re those of the Bnl edition of Coolej'i TrutLse, or the itu pixliii ol the wcond edlllonj 



OBITBBAL PBINCIPLB8. 

A tort is a private or civil wrong or 
injury; or in other words, the violation 
of a private or personal right, existing 
irrespective of agreement. It differs from 
a breach of coniraet beoaase the dnty 
which it infringes is imposed by law, not, 
as in the latter case, created by agreement 
In both oases, however, the remedy is the 
same, viz.: a private actjoa tor damages. 
A tort differs from a erimt in that the 
Utter is an offense against the pnblic, and 
is punished by a poblic prosecution, not 
by private action. In both cases, how- 
ever, the duty is imposed by law. Some 
torta are also crimes, as e. g., assault and 
battery, false imprisonment, libel, nai- 
sance (when both public and private); so 
negligence may amount to a crime, as 
0. g., when it causes homicide ; so oonver* 
sion of chattels may involve intent to 
steal and therefore constitute larceny; 
and fraud may amonnt to the crime of 
forgery, or of obtaining goods by false 
pretenses. When the same act is both a 
crime and a tort, the remedy by pablic 
prosecation does not bar the private 
action for damages. The English rale 
that a tort is merged in a felony does not 
prevail in this country, and therefore the 
private action \i not postponed to the 
pnblic remedy. (See N. Y. Code Civ. Pro., 
% 1899; Qnimby v. Blackey, 63 N. H. 77). 

There is sometimes a right of choice 



between an action of contract and an 
action of tort for the same injury. This 
oocurs, for example, when there is a con- 
tract creating an employment or a special 
relation between persons, and then, on 
account of the existence of such employ- 
meat and relation, the law imposes cer- 
tain duties on the parties; as a. g., where 
a contract creates the relation of carrier 
and shipper, and then the law imposes 
the duty to carry the goods safely, inja- 
ries from the act of God and the pnblic 
enemy excepted. The same principle ap- 
plies to the relation of master and serv- 
ant, of physician and patient, of attorney 
and client, of employer and skilled work- 
man, etc. But the action in tort in such 
oases will bar the action in contract, 
and vice versa. (See Mnrdock v. B. & A. 
& Co., 133 Mass. 10; Carroll v. Staten 
laUnd R. Co., 68 N. Y. 126). 

The duty of common carriers, in respect 
to the transportation of persons or prop- 
erty, is a dnty independent of contract, 
arising by implication of law from the 
fact that persons or property are received 
in the conrse of the business of such em- 
ployments. (Del. L. & W. R. Co.v. Tran- 
wein, 19 Atl. R. 178, N. J.; Nugent v. 
B. C. & M. R. Co., 80 Me. 63, a leading 
case on this qnestion of duty). 

In general, privity of contract is not 
needed to entitle a person to sue in tort. 
(Bickford v. Richards, Ifi4 Mass. 163; 
Langridge v. Levy, 3 M. & W. 519). Bat 
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wbeD the dot; created by law only exists 
ia fkvor of a person with whom a oontnict 
is made, any other person, who is not a 
party to the contract, cannot maintain a 
suit either «b contractu or tx delicto. (Car- 
ter v. Harden, 78 Me. 528; Cnrtin v. Som- 
erset, 140 Pa. 70). 

The maxim, ubi jut, ibi Ttmtdium, is 
fundamental in the law of torts. With 
reference to it, the distiaction between 
injuria and damnum must be noticed. 
Injuria means the violation of a legal 
right, or, in other words, a legal wrong; 
damnum means loss, damage, detriment, — 
not necessarily pecnniary, bnt still afford- 
ing a basis for something more than nom* 
inal damages. As the maxim denotes 
that it is the violation of a legal right 
that gives a remedy, therefore it follows 
that in oases of damnum tine injuria, i. s., 
loss or damage without legal wrong, there 
is no remedy, and it matters not how 
great the damnum may be. (Booth v. 
Rome, etc., B. Co., 35 Northeastern Be- 
porter, 592. N. T. Ot. App.). And, con- 
versely, in coses of injuria sins damna, 
i. e., legal wrong without loss or damage, 
there must be a remedy; as when there is 
a trespass on laud by merely walking over 
it, or a stream which a land owner makes 
no use of is diverted from its natural 
channel through his lands. (N. T. Rub- 
ber Co. t>. Rothery, 132 N. Y. 293; Clark 
V. Railroad Co., 145 Pa. 438). A leading 
ease is Asbby v. White, where a man's 
right to vote at on election of burgesses 
for Parliament was maliciously refosed by 
the inspectors of election. (2 Ld. Raym. 
954). Only nomiual damages are com- 
monly recoverable in these cases, at least 
where the tort affects only property rights, 
but it may be important to sue to estab- 
lisli tho claim of legal right; but when a 



trespass or other injury is wanton or 
aggravated, exemplary damages may be 
given; and when snob important rights 
as those of liberty and reputation are 
violated, sabstantial damages may be 
recovered. (See Iluokle v. Money, 2 Wills, 
205; Ilartman v. Moruing Journal Assn., 
19 N. Y. Supp. 398). 

It is sometimes said that there can be 
no remedy for tort unless there be both 
injuria and damnum, bat as it is further 
said, by those who lay down this proposi- 
tion, that when there is fact no damnum 
it is implied, the truth is recognized that 
damnum is in reality not necessary. It 
seems more in accord with the maxim, 
ubi jut, ibi remedium, to say that 
damnum is in fact not requisite. Usoally 
there are both injuria and damnum, bat 
the remedy is then based npon the inju- 
ria, while the damnum serves as the basis 
of the award of compensatory damages. 

There are some torts io which damnum 
is essential to give a cause of action, or in 
other words, there must be damnum that 
there may be injuria; as in oases of 
Blander with special damage, fraud, n^li- 
gence, etc. Damnum must be alleged and 
proved in such oases as essential to re- 
covery. 

P. 68. When damage is to be proved, 
it most be shown to be the proximatt, not 
the remote result of the wrongful act done. 
(See Ehrgott t>. Mayor of N. Y., 96 N. Y. 
264; Sharp v. Powell, L. B. 7 C. P. 253; 
Ashley v. Harrison, 1 Esp. 49). The gen- 
eral test is whether the consequences are 
such as may be regarded the uatnr^ and 
probable consequences ot the act, aod 
such as were within the scope of a reason- 
able anticipation. 

The malicious procarement of a breach 
of contract, whereby injary resnlts to the 
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jdMiitifl, affords A good obqm oi aotion. 
Thu mle u not confined to ooatnota in 
the nstnre of ooDtrsota for perwnKl serr- 
ioe. (Temperton v. Baamll, [1893] 1 Q.B. 
716 ; Chiple; v. Atkinson. 23 FU. 306). 

P. 103. Ohildren are said to be non tut 
j'urit, when they are so yonog aa not to 
be obargeable with negligenoe, beoanse 
Ouj cannot nnderstand abont danger and 
the need of care and caution; as, «. g., in 
the case o{ children two, three, or fonr 
years of age. Whether an intelligent child 
of flre or six or seven years of age is «w» 
jurit 18 generally deemed a question of 
fact for U)e jary. Children above these 
ages are commonly regarded as ntijtirit, 
but tlie degree of care and caution re- 
quired of them is not the same aa in the 
case of adults, bat only such as may be ex- 
pected of their age, experience and ospaoity. 
(Thurber v. Harlem, &d^ R. Co., 60 N. Y. 
S26; Fallon v. Oen. Park, &c., B. Co., U 
N. Y. 13). Id New York and some other 
States, when a child is non »ui Juris, the 
negligence of hie parent or guardian in 
exposing the child to danger is imputed 
to the child, and will preclude recovery in 
the child's behalf for an injury which the 
child suffers from the negligence of a 
third person. (UcGarry v. Loomis, 63 
N. Y. 104; Weil v. Dry l>ook R. Co, 119 
N. Y. 147). But the doctriue does not 
qiply if the child's conduct ia such as 
would be deemed proper care in the case 
of an adult (Ihl v. 4Sd St R. Co., 47 
N. Y. 317; see 68 K. Y. 653). In a num- 
ber of the States, the rule of imputed 
Diligence in such cases is altogether dis- 
carded. 

P. 650. If a statute gives a remedy in 
the affirmative (without a negative ex- 
pressed or implied) for a matter which 
wu actionable at common law, the party 



nay sue either at common law or nnder the 
statute. Bat if a statute creates a right 
which did not exist before and prescribes 
a remedy for its violation, that remedy 
must be pursued. (Stafford v. lugersoll, 
3 Hill, 88 ; Elochester v. Campbell, 123 
N. Y. 405 ; People v. N. Y. C. H. B. Co., 
74 K. Y. 803). Aa to whether a statute 
shall be deemed to confer a private 
right upon an individual, see Ward v. 
Hobbe, L. R. 4 App. Cas. 13; Batharst 
V. HoPherson, id. S56, 368; Baxter v. 
Doe, 143 Mass. 658. 

A88AULT ASD B1,TTBBT. 

Pp. 160-169. An attault, as distin- 
guished from a battery, is an offer or 
attempt to do personal violeoce, acoom- 
panied by oircumstauces indicating an 
intont-coopled with a present ability to 
do snoh violence. (Hays v. People, 1 
Hill, 351). In other words, it ia an act 
oaosing or likely to cause present appre- 
hension of immediate violence. It com- 
prises three elements : 

(1) Tht offer or attempt. Mere words 
do not conatitate an assault 

(3) 7%< nai or indicatad intent to do 
pTBMnt injury. An indicated intent is 
anfficient without the real intent, as 
where a man points a pistol which he 
knowa to be unloaded at another, within 
range, and threatens to shoot, and the 
other believes it to be loaded. (See 
Comm. t>. White, 110 Haes. 407). Of 
course, the real Intent often co-exiate> 
but it is not necessary. 

If there be accompanying worda show- 
ing clearly absence of intent, the act does 
not amount to an assault ; but the rule ia 
otherwise if the words be ambignous on 
this point, as where one said, "I have a 
good mind to strike yon," at the same 



ovGoO'^lc 



124 



THE COUNSELJ/JR. 



time makiag an offer to strike. (State v. 
Hampton, 63 N. 0. 13). If the words 
nsed impoBe an nnlawfal condition, as 
where one threatena to strike another if 
she opens her moath, the act is an 
aasiiiilt. (U. S. i>. Richardson, S Or. 0. 0. 
348). 

(3) 7%« real or appartHl preaatit abiUiy 
to do vioUnet. Threatening with a whip, 
or the flsta, on the other side of an im- 
passable wall or ditch, is no assanltj bat 
threatening with a loaded or unloaded 
pistol within range wonld be. 

As to an assault by negligence, see 
Comm. V. Mcljsugfalin, 6 Allen 607. Bnt 
there is no liability for a personal injorj 
cansed bj ^urs accident. (Brown v. Col- 
lins, 63 N. H. 443; Stanley v. Powell. 
[1891] 1 Q. B. 86). 

A battory ia the wrongfal infliction of 
actual personal violence. Things at- 
tached to the person partake of the same 
immunity, and therefore it is a battery to 
pull a man's cost-tails violently. 

By modem statutes mayhMn is often 
made to include acta of personal dis- 
figurement, and it is not limited, as at 
oommon law, to injuries to the members 
which are useful in fighting. (See Foster 
V. People, 50 N. Y. 688). 

A person in self-defenae may act upon 
reasonable apprehension of danger, though 
it may turn out that there was no real 
danger in fact. Homicide by one under 
reasonable apprehension that his life is en- 
dangered is justifiable homicide. (Shorter 
V. People, a N. Y. 193; New Orleans, Ac, 
B. Go. V. Jopee, 142 U. 8. 18). Self- 
defense is justifiable, though an innocent 
bystander is injured thereby. (Morris v. 
Piatt, 32 Ct. 75). 

Carriers of passengers may expel per- 
sons from their vehicles who violate rea- 



sonable regulations, by the reasonable use 
of foree. (Hibbard v. N. Y.. 4c, R. E. 
Co., 16 N. Y. 465; Pease v. D. L.& W. 
R. a Co., 101 N. Y. 367; see Erie R. Co. 
V. Winter, 143 U. 8. 60). Hot lAe pas- 
senger may resist ezpolsiou while the car 
ia in motion. (Guilford v. 8tb Ave. R. B. 
Co., as N. Y. 348). 

A schoolmaster may in&iot corporal 
punishment upon a pupil, if it is not ex- 
cessive "ia the general judgment of rea- 
sonable men." (Patterson v. Nutter, 78 
Ue. 609). In England it has lately been 
held that he might punish a scholar tor 
an ofTenae (assault upon a fellow pupil of 
the same school) committed while on the 
way to sohool. (Gleary v. Booth, [1893] 
1 Q. B. 466). 

In Uassacbusetta and eome other States 
a landlord may remove a tenant at suffer- 
ance with a reasonable degree of force, 
without making himself liable for assault 
and battery. (S Allen 630; 121 Uass. 
309; 17 R. I. 731). But in Mew York 
and some other States he cannot regain 
possession by forcible means. If, how- 
ever, he regains possession peaceably, then 
he may use force to keep the wrongdoer 
out of possession. (Bliss v. Johnson, 73 
N. Y. 529). 

An action for assault and battery will 
lie, though the defendant had no intent 
to do actual harm; as where a schoolboy 
kicked another in the leg in the scliool- 
room, and as a result of the kick serious 
abscesses afterwards developed. (Voe- 
burgh V. Putney, 80 Wis. 523). 

FA.LBB IHPBISOlflCEHT. 

Pp. 169-]80. As to the neoeaaity of ex- 
hibiting the warrant, when an arrest is 
made by warrant, see Comm. v. Cooley, 6 
Gray, 366. 



ovGoO'^lc 



THE COUNSELLOR. 



120 



On Teaeonable angpicion of felony, an 
ofBoer may, at oomtnon law, make an 
arrest vitbont a warrant, even tbongh it 
taraa out tbat no felony has been com- 
iDitt«d; bat he may not, withont a war- 
rant, make an arrest for a past misde- 
meanor, unless he is specially antborized 
by some statute. (Scott v. Eldridge, 101 
Mass. 25.) 

Id New York an offictr may arrest 
witboat warrant: (I) when a person has 
committed or attempted a crime in his 
presence; (2) when a person bas commit- 
ted a felony, tbongb not in bis presence; 
(3) when a felony has in fact been com- 
mitted and be has reasonable gronnds for 
beliering a person to bare committed it. 

A private person may arrest witbont 
warrant in the first two of these oases, 
bat not in the third. (Oode Gr. Pro., 
g§ 177, 183.) 

Warrants mnst specify the person to be 
arrested, either by name or by description. 

As to the arrest of the right person by 
the wrong name, which amounts to false 
imprisonment, see Griswold v. Sedgwick, 
I Wend. 126; 6 Oow. 466; Miller v. Foley, 
38 Barb. 630. 

When process upon which a person has 



been arrested has been set aside as irr^gnlar, 
the attorney who obtained or issned it, and 
also his client, are liable for false imprison- 
ment. The rale is different when process 
is set aside for error. As to the difference 
between irregularity and error, see Mark 
V. Townsend, 97 N. Y. 690; Day t>. Bach, 
87 K. Y. 66 ; Fischer v. Langbein, 103 
N. Y. 84; Chapln v. Poster, 101 N. Y. 1; 
Gnllleanme v. Eowe, 94 N. Y. 268. This 
distinctioD is very important When pro- 
cess is set aside for error, no oondition 
can be imposed that the party shall not 
sne for false imprisonment Chapin v. 
Foster, tupra. 

As to master's liability for arrests made 
by servant, see L. R. 4 App. Cas., ::}70, and 
cases cited; Abrahams t>. Deakin, [1891] 
1 Q. B. 616; Palmeri v. Manhattan R. Co., 
133 N. Y. 261. 

Probable cause, in cases of arrest npon 
suspicion, is a qnestion of law. (Uster v. 
Perryman L. R. 4 H. L. 381.) 

Where a person injured by an act of 
false pretences believed it to be larceny 
and caused the plaintiff's arrest by a 
detective, without a warrant, for larceny, 
Seld, that he was liable for false imprison- 
ment (Thorne u. Turck, 94 N. Y. 90.) 
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Thsbs u presented in our school ft 
mftgnificent opportnnitj of Thich manj 
of the atadents are neglecting to take 
adruitage. 

Many of the students, vhile anxions 
and determined to sncceed at the bar, and 
making strentious efforts to fit themselves 
for their profession, and are eagerly tak- 
ing advantage of every opportunity the 
lectnre-room affords for acquiring a 
knowledge of the law, are nevertheless 
failing to eqnip themselves in a most 
essential particnlar, in which the school 
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offers ft splendid means of development. 
Practice and training in speaking clearly 
and forcibly are as essential to making a 
BQCoessfnl ooonsellor as physical exercise 
is to ft victorious competitor in athletic 
games. 

It is said by some, the times have 
changed, and in this practical period do- 
qnenoe and oratory have not the force 
they had in former timee, consequently 
there are to-day no Websters or CaUioaiis. 
The times indeed have changed — they 
have been doing this as far back as 
history goes. Through all the ages at 
different periods great orators hare arisen, 
oftentimes contemporaneously, and when 
they had passed away sometimes yean 
wonld intervene before others appeared 
who could so sway men's souls. Bat 
their words lived on, influencing men, 
and lator, othera with like power wonld 
appear and be no less influential. Look- 
ing over history we do not say there were 
no men powerfal in speech in those in- 
tervals, because in those days eloquence 
wonld have had no influence, but rather 
we say eloquence had no inflaence in 
those times because there were no elo- 
quent men. As well say there has been 
no Shakespeara through the past two 
hundred years because the times have 
changed, and do not demand one, as to 
say there are no living oratora in America 
to-day, because a need for them is not 
felt. As well say a Shakespeare's infla- 
ence wonld not be felt to-day as to say 
eloqaent power in speech would not. It 
is true the times have changed — grant 
there are to-day no Webetera or Oalhoans, 
yet who wonld say that if this generation 
were blessed with these men, their power 
and inflnence would not bo felt at the 
bar, in the campaign, and in the legis- 
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Iktnre and congreerional halls. Thna 
Biohsrd's mighty battle axe became of do 
arail, not becaose it had lost its power, 
bat because there was no Biohaid to 
vield it Nothing is more painful and 
fatal than an unwarranted attempt at 
eloqnenoe that does nothing but oonfiome 
time and space. In praotioe in speaking 
this Soylla should be as oarefnll; avoided 
as the Oharybdis of the flat, forcelesa ex- 



Bnt is it tme that there is a dearth 
of real foroefol eloquence in onr dny ? 
Hay it not be that the very reason that 
no one, or two, or three men are peon- 
liarly famoos as orators to-day is because 
there are so many who have attained 
a masterly use of language, and great 
power in public speaking. It seems very 
safe to affirm that the young lawyer who 
thinks that in the practice of his profes- 
sion he will not have to contend with the 
extemporaneous display of ready wit, in- 
cisive logic, appropriate words, and well 
adapted appeals to the hearts of judges 
and jnrorB, will find himself sadly mis- 
taken. To us it seems that there never 
was a country or an age in which the art 
of public speaking was more necessary to 
a lawyer than it is in the United States at 
the present day. 

In the moot oonrts onr school offers 
a rare chance for practice in speaking. 
It would be needless to dwell on the im- 
portance to the lawyer of ability in this 
art were not the opportnnity for training 
in it being neglected by the students. 
Many of the students come from colleges 
and universities, which offer splendid ad- 
vantages for athletic and literary train- 
ing, but pay little attention to declamation 
or debate. And the college graduates in 
OUT school while they show the good re- 



sults of their training in the former pai^ 
ticulars, show no less their lack of training 
in the latter. Whereas for the lawyer 
the power of clear, -succinct statement, 
forcible, convincing expression, is next in 
importance to common sense and a knowl- 
edge of the law. 

In the forendo battle, defensive or ag- 
gressive, there is need of a sharp weapon 
and skill and alertness in its use. He 
who can think on bis feet and say dearly 
what he thinks has decidedly the advan- 
tage^ The lawyer who cannot conduct 
the fight he has planned, or who cannot 
after the fight has begnn instantly ohutge 
his plan of attack or defense^ and who 
is not able to meet the unexpected on- 
slanghts of his adversary, is as helpless in 
his hands as a genersj would be who 
oould only plan his battle in the qoiet 
of bis tent, and who oould neither effect- 
ually carry out his plans on the field nor 
change them when if followed they wonld 
bring defeat This is an age of laige 
business concerns, of mammoth combina- 
tions and corporations. Often millions 
may tnm on what may be called the 
extemporaneous generalship of the law- 
yer. And the training that will give 
self-possession and the abili^ to think 
quickly aud express clearly in the crowded 
court-room, will give the same in the no 
less important consultation with oppo- 
nents in the privacy of the office. If 
men get at tilings more direotiy and 
quicker in these practical, harrying times, 
there is all the more need for training in 
the art of speaking, for eloquence and 
power in this lie not in useless words, but 
in saying iu the most direct and con- 
vincing manner what one has to say. 

Praotioe in speaking not only aids in 
developing the ability of dealing strong 
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blowB by powerfal and forcible Mgnnient* 
that Ann all before them, but throQgh it 
ma; be acquired also that delicate and 
graceful torn of expression bj which men 
often find it pleaaant to be swayed. It 
was this delicate obarm in the way of 
patting things that enabled Ur. James 
Bossell Lowell when present as a minister 
from a yonng Tepnblic to tell the subjects 
of Britain's arrant monarchy that its very 
oonstitntion was democratic, and to say it 
with snob graoefol courtesy and befitting 
iLumor as to win admiratioD for himself 
and his country. 

Whatever one has to say, its power to 
convince and to induce to action depends 
largely in the way it is said. The wings 
of the eagle may be strong, but if they 
are without plumage, tbey are useless. 

Not only does tbe moot coart praotice 
give readiness in thought and speech, bat 
throngb it may be acquired a knowledge 
of law more acoarate and praotical per- 
haps than can be gained in tbe lecture- 
room. For when a case has been oarefnlly 
prepared and argued, there is gained a 
clearer conception of the questions in- 
Tolved and a more thorough and useful 
knowledge of tbe law than can be gained 
perhaps in any other way. The oases are 
carefully selected by the professors, and 
embrace the most important legal prin- 
ciples. 

Thus we feel we cannot too strongly 
urge upon our students tbe importance 
of regular attendance upon the moot 
oonrts, and a careful preparation of the 
cases, since thereby may be guned the 
abili^ to think on one's feet and to say 
what one thinks, and also a thorough and 
lasting knowledge of the fundamental 
principles of the law. 



Wb feel that we are expressing the aen- 
timents of both students and faculty when 
we say that, is Hr. Onliok, who resigned 
his position as Secretary at the beginning 
of the present year, this Iaw School has 
suffered a great loss. He was tbe Secretary 
of the School from its foundation nntil 
tbe first of this year, and throughout that 
time discharged his duties, not only wtUi- 
out friction with professor or student, but 
maintaining the most harmonious rela- 
tions with all. Many of us will remember 
him as a warm personal friend, and will 
recall many a pleasant half boar spent in 
the office next the library. 

So, though we doubt not that Ur. Smith 
will prore an excellent sucoesoor to Mr. 
Qnliok, we are all sorry to lose tbe latter. 
We wish him Ood-speed, and hope he will 
have every sncoeas in the active practioe 
of law. 

LAW STUDENT EXAMINATIONS 
IN THE SECOND DE- 
PARTMENT. 

Thb following new mle for the exam- 
ination of law studenta for admissiim to 
the bar has recently been adopted by tbe 
General Term of the Supreme Oonrt in 
the Second Department : 

"Applicants for admisaion to the bar 
will attend before the examining com- 
mittee at tbe Court House, in which tbe 
term is held, on Monday, the first day (tf 
the term, at 10 a. h. The papers required 
by the Rules of tbe Court of Appeals to 
entitle an applicant to an examination 
shall be delivered to the clerk of the 
court at tbe place where the examinatiOD 
is appointed to be made, at least two 
weeks preceding the first day of the tenon. 
Every person intending to a|^]y fi>r ad- 
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miaioD to the bu will gire written notice notice ib to be delirered to the clerk of 
of iQoh iotention at leut thir^ days the Special Term in King's Coonty. Tbia 
before presenting himtelf for examina- rale will be striotlj enforeed, and no por- 
tion, KtatiDg .in each notice bia name, aon will be examined who does not oompl; 
Rsidenoe, and the attorney with whom with the Mme." 
ha n then aerring hia derkahip. Sncb 
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REMARKS AT THE ANNUAL MEETINa OP THE NEW YORK 
STATE BAR ASSOCIATION ON THE PROPOSED BILL 
TO PROVIDE FOR UNIFORM EXAMINATIONS 
THROUGHOUT THE STATE FOR ADMIS- 
SION TO THE BAR. 



BY RT. REV. WM. C. DOANE, 
Vlcs-Chinc^Jor UnlTenltj ol Ns* York. 



It anj one is to make any excnae for 
m? prssaming to appear in this angQBt 
Hsemblf as a layman among lawyers, I 
Bhoald leave it for yon to do. In the 
first place, upon the principle that he 
•who ezcnses himself aocnses himself. In 
the next place, yon are responsible for 
my presence here. I was most ready to 
accede to the request that was made to 
me by my friend, the president of the 
association, for two reasons. In the first 
place, hecaase 1 am a Regent of the Uni- 
Tsrsity of New York, and am, both by 
doty and by instinct, intensely interested 
in everything that advances every kind of 
education. I do not make ose of the 
modem phrase, of higher education; I 
think what we want is deeper education 
rather more than higher, and a better 
and fuller and more real education, 
vhetber it be general or professional. 



I am quite snre that every man in his 
place and position, according to his abil- 
ity, is bound to stand up and maintain 
the great importance of it in every pos- 
nble way. 

Beside that, I think I may explain my 
being here by the mere statement that I 
am glad to bear my witness to what I 
believe to be the hugeness and greatness 
of the legal profession; not merely that it 
is large enough to admit me here with- 
out license to plead, bat that it is large 
enough to oompel the interest and con- 
strain the assistance of a man busy in 
other departments of life, who is glad to 
come and lend a hand in anything that 
shall elevate and advance the distin- 
guished profession of the law. 

I think if I need make any excnse it 
wonld he because I stand here to plead 
for eiaminations. I say that in the pres- 
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«nce of my frieod, the Ikw professor of 
Cornell, and the dean who has just 
8poken> because I am an absolate heretiOf 
generally speaking, aboat examinationB. 
My last pablio appearance was before the 
Hamane Society, and I think somotimee 
the Hnmane Society o&ght to interfere 
Id this matter of examinations, which, in 
my own experience, so far as schools or 
colleges are concerned, tend to show two 
tilings: in the first place, to prove the 
knowledge of the examiner, which onght 
to be taken for granted before he begins; 
and in the second place, to prove either 
the nerve or nervonsness of the person 
examined, which we can generally find 
oat, without resorting to that kind of 
work. Yon are dealing this afternoon 
with something that lies outside of the 
range of ordinary scholastic academic 
education. I am perfectly certain that 
an intelligent teacher who comes day by 
day in contact with the mind of a pupil 
is infinitely better able to say, whether 
that pupil is able to take the degree or to be 
admitted to the honors of the institution, 
by daily ooutaot and t«Bt of mind with 
mind, than he or she, or a dozen others 
could be by all the examinations in the 
world. 

This is a different matter that comes 
before you; it is a matter that concerns 
a large class of people to whom the daily 
contact with the teacher is impossible; 
and it is a matter that concerns an ex- 
amination which is to be held by people 
entirely outside of and apart from the 
educational system in which the person 
to be examined hoa been truned. So 
that I am qait« free without any incon- 
sistency, because I have absolutely aboU 
isbed the whole system of examination 
in the school which I have the honor 



to condact here in Albany, to stand here 
and maintain the position that it is most 
necessary that there should be both » 
nniform and a severe system of exami- 
nation for admission to the bar. It 
should be uniform Doqaeationably for 
two reasons. In the first place, if it is 
not anifonn, if it is varied, then yon 
will get sort of a Gretna-Green bumnees 
and have mnaway matches of people who 
wuit to be married into your profession; 
because the lazy man finds out, just as 
keenly and quickly as a lasy horse dis- 
cerns a hill a long way off, where he 
can go and get through, and get through 
easily; and he will go there of oonrae. 
And it is absolutely important that the 
examinations, if they are to furnish any 
test, should be positively and distinctly 
nniform. Not that everybody should pass 
nniformly well, but that comparatively 
moderate lines should be adopted, upon 
which a man may pass with honor, alonff 
which a man may pass and be admitted 
to the bar, and below which he mnst be 
rejected. I venture to say that theae 
examinations ought also to be not merely 
nniform, bat severe. I remember a dis- 
cussion we had here during the meeting 
of the University Convocation In Jnly, 
which my good friend. Professor Collin 
of Cornell, began by being on the oppo- 
site side and ended by actually being on 
the same side when the question came 
up, about the importance and value of a 
university or academic degree for admis- 
sion to the law schools. Now I am a 
believer from the bottom up in the fact 
that no man is really and fully and com- 
pletely famished, to enter npon the study 
of any specific pursuit or profession in 
life who has not been thoroughly trained 
in a high school and college curriculum; 
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but I am not fool enough not to know 
that there is a college of experience oat 
<A which men graduate sometimes, who 
haven't had the ohanoe of going to the 
other college, and a nniveraity of knowl- 
edge of public afbura ont of which some 
men graduate who have never been able 
to go to a uniTeTBify; and I believe fully, 
threfore, that it is wise that men should 
be allowed to begin the study of this great 
profession at tiie law, in oflSoee or law 
schools, no matter what their previous 
training has been. I believe, that is to 
say, that the sieve through which people 
are sifted for the beginning of the study 
of the law may be of as coarse meshes as 
a sieve can be made of; but I believe also 
the neve through which men are sifted 
for final admission to the practice of this 
splendid profession, ought to be fine 
enough, to say the least, to separate 
straw from wheat, and chaff from grain. 
And I say this not from any particular 
knowledge of the profession of the law 
itself. 1 admire it from a distance. But 
I say it, because, as has been most sdmir- 
ably said by Professor Hutchins here this 
afternoon, this is a qnestion that con- 
cerns not lawyers and the profession or 
judges alone, but concerns all intelligent 
citizens throughout the country. So far 
as the mere professional distinctions are 
concerned, I am very glad to famish an 
iUastration of the fact that the old theory 
that lawyers and parsons never meet, ex- 
cept when doctors have got through with 
a case, in order that they might com- 
mend either the property or soul of the 
man to its final position, has been aban- 
dmied; and lawyers and parsons are con- 
stantly meeting together now with the 
doctors, and I think it is a very good 
thing so far as my share in the com- 



bination is concerned. This is not a 
technical question; if it were, then I 
shonld be perfectly safe and free in 
taking the ground that no man ought 
to be allowed to practice as a specialist, 
who has not a knowledge of general 
practice. I wouldn't trust my eye to a 
man who didn't know anything but the 
specially of an oculist; he must have 
some knowledge of the b-eatment of the 
whole body. And so I believe no man 
ought to be admitted to the special pro- 
fession of the law who has not been 
BuffloienUj trained in a general knowl- 
edge that goes to make up an all-around 
man. And simply because this is not 
a technical question, but a general ques- 
tion, I plead for the nniformity and for 
the severity of examinations for final ad- 
mission to the bar; because I feel quite 
as strongly as any lawyer in America can 
feel the enormous importance, the great 
dignity, the wide range and scope of the 
value of the legal profession. It is not 
merely that they are called npon con- 
stantly to deal with the great moral dis- 
tinctions between right and wrong. That 
would be enough to make it dignified and 
important. It is not merely that they 
are the people to whom we look for the 
maintenance of great questions of the 
safety both of life and property. It is 
not a thing that lies within the horizon 
or circumference of merely professional 
life. It is the simple fact that the mem- 
bers of the legal profession to-day are 
constantly called upon to deal with the 
great sooial and moral and national and 
political questions, not only of the coun- 
try, but of the world. It is true that in 
all matters connected with legislation, the 
men who tu« looked to for oonnsel and 
advice, for wise and large views in deal- 
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ing with qaestioiis, are men learned in 
the law. 

It is trne also, in dealing with the great 
sabject which bears the noble name that 
is most ignobly used when it is perverted 
from its original meaning and from its 
intense power; I mean the word "polit- 
ical." We have the right and reason to 
look to lawyers to take the lead in every- 
thing that should dignify the tme posi- 
tion of the politician — that is to say, of 
the man who is concerned in a wise ad- 
ministrataon of pablic affairs. It is per- 
fectly true that in the great questions that 
touch social reform to-day, the clergyman 
may come, and ought to come, to look at 
it both from the human and the divine 
side. It is also true that the leading, 
and guiding, and directing, and shaping, 
and moulding, must come from the men 
that belong to the legal profession. And 
when yon reach out beyond a narrow 
circle, and remember that in the progress 
and advance of Christian civilization to- 
day, the disputes and diflerenoes b«tween 
nations are being referred to great trib- 
unals of international arbitration; when 
yon remember it isn't the pen, bat the 



gown, that ia going to be more and more 
mighty than the sword; when yoa realize 
that the peace of the world is coming 
more and more to depend upon the abil- 
ity of men of the le^ precession to strip 
themselves of narrow, limited, peraonal 
association, and take broad and big views 
of broad and big qnestitHia; it goes with- 
OQt saying that it is absolutely necessary 
that the men that are to deal with quea- 
tions like these must be men not nar- 
rowly and imperfectly trained in Coke 
on Littleton or Littleton on Coke, or in 
Blaokstone, or anything else, but in the 
whole, round, wide range of sound moral 
and intellectual training. I believe, sir, 
that no man ever said a truer thing, and 
it is because I believe it, that I hold in 
snch high honor the profession of the 
law, and that I desire it shall always be 
difBcuU to win admission to this most 
admirable profession, than that great im- 
mortal sentence, with which tiie ecclesiaa- 
tical Hooker immortsdized — almost apo- 
theosized — the profession of the law, in 
saying that it had its seat in the bosom of 
God. 



BY OBOKCE CHASE, 
Dean ol Nm Vork Law Schoi 



I take pleasure in expressing my hearty 
oonourrence in the plan for establishing a 
uniform system of bar examinations. In 
fact the plan carries on its face the assur- 
ance of its essential reasonableness. For 
if examinations are to be held at all, what 
conceivable reason can be snggested why 
they should be lax at one time and severe 
at another, or why they should vary, as a 
test of qualifications, according as they 



are held in one part of the State or in 
another? Trne patriots, it is said, know 
no North, no South, no East, no West, 
and law examiners shonid be guided by 
the same principle. Moreover, if equity 
should not vary with the length of the 
chancellor's foot, the teat of a atndent'a 
legal acquirements should not vary with 
the breadth of the examiner's mind or 
the depth of the examiner's knowledge. 
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Bj the appoiotment of a single exammiog 
board for the entire State, these TariationB 
Till be eliminated ae £ar as ma; be pes- 
sibla la the experienoe of the last few 
yean inBtances have ocoDired in which 
examiaera, interested in apeoial bnnohes 
of the law, have embodied in their ex- 
amination papers an nndae proportion 
of qnestions relating to snoh branches. 
Sometimes it has seemed as if certain 
examiners based a goodly portion of their 
qoeetiona npon the partioalar oases they 
had been studying in their own praotioe. 
Again, aome boards of examiners have 
made too easy question papera, while 
others have prepared papers unreason- 
ably diffionlL With fire different boards, 
at we have hitherto had, aottng independ- 
ently of each other, and compoaed of 
lawyers immersed in the cares of aotive 
practice, snch differences of method are 
natarally to be expected. There appears 
to be no reason to believe that any of 
them have been gaided by any other pnr- 
poae than to faithfully and honeatly dia- 
charge the duty intrusted to them. But 
Done the lesa have auch diflierences in 
practice reaalted, sometimea in nnfaimess 
to students, sometimea in consequences 
prejndioial to the best interests of the 
profession. It is certainly time to make 
a change, so that oandidatee for admiasion 
to the bar in any part of the State may be 
anbjected to examinations that ahall be, in 
their general character, aubetantially eqnal 
in their rigor and comprehensiveness. It 
is essentially important also that such 
examinations should be alike fair, just 
and reasonable. These objects will be 
most likely to be secured by having one 
board tor the entire State, whose members 
will bare to devote the greater part of 
their time to this single purpose. They 



will have time to exercise care and delib- 
eration in the preparation of question 
papers, instead of making them up hur- 
riedly in the brief intervals snatched from 
active professional labors. This of itself 
will be a manifest gain, and tend to more 
thorough and aatis&ctory examinations. 

The proposed bill which is to be sub- 
mitted to the Legislature seems well cal- 
culated to accomplish these desirable ob- 
jects. The framing of the substantial 
regnlations for conducting the examina- 
tions is to be intrusted to the Court of 
Appeals, and thna the weightiest gnaranty 
is afforded for the appointment of an ex- 
amining board of high character and abil- 
ity, and for the establishment of rules 
which shall hold high the standard of 
legal education. 

I am glad also to see that, by the pro- 
posed bill, the board of examiners will 
not only decide aa to the relative merits 
of the examination papers, but will also 
determine the fact whether the applicant 
has "in other respects complied with the 
rules regulating admiaaion to practice." 
Uniformity in these respects is as import- 
ant a thing to be secnred as in regard to 
the examination concerning legal attain- 
ments. Heretofore the rules relating to 
place of residence, fact of clerkship in a 
lawyer's office, term of legal study, either 
in a law school or in an office, etc, have 
been differently construed and applied in 
the diObrent departments, and this state 
of affairs has been unfortunate. It has 
tended to attract students to those parts 
of the State where the rules have been 
most liberally construed. In all such 
matters, however, it is plain that there 
ahould be uniformity of construction. 

In one or two minor points the bill 
may, it seems to me, need modiflcation. 
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It saje, 0. g., that "only one examination 
fee aball be required." Thia is ambi^oas. 
It ma; mean tbat at a particalar exami- 
nation the applicant is not to pay a 
special fee for each sabject, bat one 
entire fee for all snbjectB. Bnt, on the 
other hand, it may mean that if a stndent 
comes up at two or more sacceasive exam- 
inations, he ahall atill only be required to 
pay one examination fee. The intention 
of the Aimers of the bill might, it woald 
seem, be made more clear and certain. 

Again, the bill eaya that every applicant 
"shall pay such fee aa may be fixed by the 
Conrt of Appeals as ntcettary to cover the 
coat of snoh examinations." If this bill 
becomes a law, the Court of Appeals will 
be bound by its terms, and may therefore 
in this connection consider that it has no 
discretion as to the amount of the fee to 
be charged, einoe a sum "ntcettary to 
cover the cost" mnst in every case be paid. 
The difficulty of fixing beforehand the 
size of any snch fee is apparent. If the 
examinera are to be paid salaries, then 
snch salaries, plus expenses, will be the 
total cost, and this amount wonld need 
to be divided by the annual number of 
applicanta, in order to determine the 
necessary tee for each man. As the num- 
ber of applicants will necessarily vary, the 
fee, therefore, could hardly be filed in 
advance. 

The bill fixes a speoi&c term of resi- 
dence in a parliculur department, and 
so eliminates the troublesome questions 
which hare hitherto arisen as to what 



ooostitutes a snEBoient residency and hoir 
long it ia necessary to lire in a place to 
acquire such residence. Another analo- 
gous point will need oarefiil attention in 
the new rales that are to be framed by 
the Court of Appeals. This relates to 
clerkships in a lawyer's oflSoe. The pres* 
ent rules require that the law atadent 
ahall serve a olerkahip in an office for at 
least one year, and that the clerkship may 
be proved by the certificate of the at- 
torney with whom the same was served. 
I have known of cases in which a lawyer 
has been willing to certify to such a clerk- 
ship, and the student has been willing to 
gain his admission to the bar on snch cer- 
tificate, though the young man's attend- 
ance in the office has not been more than 
an hoar or two per week. Some proviaioD 
ought to be made in the rules for a care- 
ful inqairy, in order to detect and cir- 
cumvent aoy such practices. 

Would it not be well also to provide 
that when tlie first board of three exam- 
iners is appointed, one aball be appointed 
for one year, another for two years, and 
the third for three years, and that whea- 
ever any one retires from office, his suo- 
cesAor shall be appointed for three years ? 
In this way, whenever a new appointee 
takes otSce he will have two associates 
who will be familiar with the duties of 
the position, and who have had the bene- 
fit of practical experience in the perform- 
auce of such duties. 

I submit these few snggeatious to your 
thoughtful consideration. 
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§ 340, anbd. 3. In an action in the 
Count? Gonrt for money, tb« complaint 
moBt allege that dflfeni^nt la a resident 
of the oonnty, this conrt being one of 
inferior and limited jnriBdiction. (Gilbert 
tr. York, 111 N. Y. 544.) 

g 365. Continnoas adTerse posseBsion 
of land long enough to bar an action 
for its recovery not only cnta off the 
owner's remedy, but diTesta him of his 
estate, and transfers it to the party hold- 
ing adversely; the adverse poaeesaion is 
conclurive evidence of title in the latter. 
(Baker v. Oakwood, 123 N. Y. 16.) 

Anything which amounts to an actual 
taking possession of property by the 
owner, a substantial assertion of right, 
accompanied by the actual possession and 
occupation of the property, exclusive in 
its nature, would amount to the breaking 
of the adverse poseession, then running, 
and would render it necesaary to begin 
it anew. (Landon v. Townsbend, I'Zd 
N.*Y. 1U6.) In this case, however, the 
mere building of a fence aronnd the 
premises by the owner was held not to 
terminate the adverse possession then 
maturing. 

The statute does not run against the 
beneficiary of an express aubsiating trust, 
until the trustee has openly, to the bene- 
ficiary'a knowledge, renounced or repu- 
diated the trust. But aa againat a tmetee 
ez maUficio or by implication of law, the 
statute begins to run from the time the 



wrong was committed by which the party 
became chargeable aa such tmatee. (Lam- 
mer v. Stoddard, 103 N. Y. 672; Zebley v. 
Parmer's L. 4 T. Co., 139 N. Y. 461.) 

FosseBsion does not begin to be adverse, 
aa against a person entitled after the de- 
termination of a-prior estate, during the 
-continnanoe of that estate. (Fleming v. 
Bumham, 100 N. Y. 1.) 

g 369. These are oi^ed cases of entry 
undtr color of title. Advene occopancy 
of part of the land, in either of the waya 
described in § 370, will give title to the 
whole parcel of land deacribed in the 
decree, deed, or other conveyance, under 
which entry was made. Thus a grantee 
of land whoae deed waa dated earlier, but 
was recorded later, than that of another 
grantee of the same premises, acquired, 
for that reason, no title to the land. Btld, 
that he might, nevertheless, gain title by 
twenty years' adverse possession by im- 
proving a part of the land, and that this 
title would cover the whole estate, though 
the tract had been, before the transfer to 
the occupant, owned separately in differ- 
ent Iota. (Northport Co. v. Hendrickson, 
139 N. Y. 440.) 

§ 375. See Howell v. Leavitt, 95 N. Y. 
617. 

§ 376. This section does not apply to 
a foreclosure judgment, as this is not for 
the payment of any sum of money, a 
judgment for money only being author- 
ized in case of a deficiency after a sale. 
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(Barnard v. Onderdonk, 98 N. Y. isa) 

§ 383, Snbd. 1. A note payable on de- 
mand is barred after six jeara from its 
date. (McHnllen v. Bafferty, 89 N. Y. 
456.) 

In an action for money had and re- 
ceived, the statute begins to mn from 
the time the defendant receired the 
money. A demand is not necessary. (Mills 
V. Mills, 115 N. Y. 80.) 

When the drawer of a check has no 
funds, it is due immediately without de- 
mand, and the statute runs from the date 
of the check. (Brush v. Barrett, 8S N. Y. 
400.) 

Suhd. 3. An action for aonversion is 
barred in six years from the time of con- 
version, though the plMntifl did not know 
that the caase of action had accrued. 
(Bnrt V. Myers, 37 Han, 277.) 

Snbd. 6. This applies to cases in which 
equity had either tolt or concurrent jnris- 
diction. It applies where equitable relief 
is soaght, though the judgment may be 
in part for money. Bat the ground of 
the action must be fraud. (Carr v. 
Thompson, 87 N. Y. 160; Price v. Mul- 
ford, 107 N. Y. 303.) In a common law 
action to recover damages for fraud, the 
cause of action is deemed to accrue when 
the fraud is committed, not when it is 
discovered. (MUler v. Wood, 116 N. Y. 
351.) 

Snbd. 7. See Diffenbach t>. Hoch, 112 
N. Y. 621. 

§386. "Reciprocal demands" means 
ihe same as " matual accounts" in former 
statutes. Where there is a claim for 
goods sold, and goods have been delivered 
by the defendant to be credited on the 
account, this makes a mutual account. 
(Green v. Disbrow, 79 N. Y. 1.) 



§ 888. As a general rule, this limita- 
tion of ten years applira to equity causes. 
(Bodman v. Darling, 23 Han, 590; Gallup 
v. Bemd, 133 N. Y. 370.) Varioas special 
proceedings are also within this section. 
(/» re Manhattan Bank, 82 N. Y. 142.) 

§ 892. This provision is on account of 
the rule that the statute does not begin 
to ran against the representative of a 
deceased creditor upon an obligation in- 
cnned or debt beooming due after his 
decease until administration is granted 
opon his estate, there being no cause of 
action until there is a party capable of 
suing. (Sanford v. Sanford, 63 N. Y. 
553, 555.) 

g 395. Part payment must be made by 
the party or by some one authorized to 
pay for him. (Gould v. Nat Bk., 86 N.Y. 
75.) The authority must be clearly diown. 
(UtUefield v. Littlefield, 91 N. Y. 303.) 

An acknowledgment of indebtedneea 
made by a debtor to a stranger, with the 
intent that it shall be commnnicated to 
and influence the creditor, defeats the 
statute, as if made to the creditor or bis 
authorized agent (De Freest v. Warner, 
98 N. Y. 317.) 

% 396, last clause. See Acker v. Acker, 
81 N. Y. 113; Dunham v. Sage, 52 N. Y. 
229. . 

g 401. A foreign corporation sued in 
this State cannot avail itself of the stat- 
ute of limitations as a defense; and this 
is true, although it has, for the time 
specified in the statute, before the com- 
mencement of the action, continuously 
operated a railroad in this State, and has 
property and officers therein. (Boardman 
V. Lake Shore R. Co., 84 N. Y. 157.) But 
if it had designated, under § 432, some 
person to receive service, the final clause 
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of tiiifl seotion indicates that a differrat 
rale wonld be applied. 

g 413. " Even where the complaint on 
its fooe diflclosea a canse of action barred 
by the statnte, the question cannot be 
raised bj demnrrer, bat only bj answer." 
(Zebley v. Loan Co., 139 X. T. 461.) As 
to the mode of pleading the statute, see 
Bndd V. Walker, 29 Han, 344; Eno v, 
DiefendorT, lOS N. Y. 720; Jex v. Uayor, 
111N.Y.839. 

BUiraONS AND BIBTIOB THBRBOF. 

§ 417. In an action for a penalty or 
forfeitare, the rale in § 1897 as to indors- 
ing the BammoDS most be carefully fol- 
lowed. This is essential to give jnriBdic- 
tion. (Lasaen v. Aronson, 21 N. Y. Sapp. 
462.) In actions tor diTOrce or to annnl 
a marriage, the provisions of § 1774 as to 
the inscription on the face of die snm- 
mens mnst be observed, in order to take 
judgment by default. (Rudolph v. Bn- 
dolph. 12 id., 81.) 

As to the effect of failing to name the 
county, when the action is brought in the 
Supreme Court, see Wallace v. Dimmiok, 
24 Hon, 685. 

g 418. The action is commenced when 
the summons is urved, not when it is 
wued. (Foxell v. Fletcher, 87 N. Y. 
476.) 

Any party who submits himself to the 
jurisdiction of the court thereby makes 
an appearance. The appearance of the 
plaintiff is complete when a summons in 
proper form has been served upon the 
defendant. (Davis v. Jones, 8 Civ. Pro. R. 
43.) 

g 419. Where a copy of the complaint 
was served on the defendant two days 
after the sumtaons had been served on 
him and before be bod appeared, and the 



defendant retnmed the complaint for this 
reason, Htld, that plaintiff acquired no 
rights tharennder and that defendant 
might have service of complaint set aside 
on motion. (Sweet v. Steel Co., 6 Civ. 
Pro. E. 69.) 

§ 421. Determining as to the snfBoiency 
of a notioe of appearance is in the discre- 
tion of the lower court, and saoh discre- 
tion is not reviewable by the Court of 
Appeals. (Mayor v. Smith, 138 K. Y. 
676.) 

g 424. If publication of the sommoos 
be began and then the defendant volun- 
tarily appears and waives farther publica- 
tion and consents to entry of judgment, 
the court has jurisdiction. (Taller «. 
Beck, 108 N. Y. 356.) 

As to the efflBot of a tpeeial or q%uilifitd 
appearance, see Hamburger v. Baker, 36 
Hun, 465; Hankinson «. Page, 12 Civ. 
Pro. B. 279; Farmer tf. Hat Life Aas'n, 
138 N. Y. 265. 

If an attorney makes an appearance for 
a defendant, without the latter's author- 
ity or knowledge, and judgment is then 
rendered against sooh defendant, the 
judgment may he vacated on motioc. 
(Vilas ff. Plattaburgh R. Co., 123 N. Y. 
440.) 

g 426. Service of process by the use of 
force against the defendant's person in 
order to effect the service, is not per- 
missible. (Davison v. Baker, 24 How. 
Pr.39; Hull v. Bartlett, 49 Ct. 64.) If 
he will not .take the summons, it may be 
laid down in any appropriate place in his 
presence, informing him what it is. (Mar- 
tin V. Raffin, 21 N.Y. Supp. 1043; Borden 
V. Borden, 63 Wis. 374.) If defendant be 
enticed within the State by the fraud of 
plaintiff or his agent, and then served, 
the service will be set aside. (Steiger v. 
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Bonn, 89 How. Pr. 496.) So if a non- 
resident of the State comes within the 
State for the purpose of attending an 
action or other legal proceeding here as a 
witness or party, he is privileged fi-om 
being served with a snmmons during a 
reasonable time to come, ataj, and return. 
(Matthews v. Tnfts, 87 N. T. 668; Parker 
V. Maico, 136 N. Y. 685.) Bnt a rettdmt 
witness attending court, while exempt from 
process of arrest, is not exempt from serv- 
ice of summons or of an order for ex- 
amination in supplementary proceedings. 
(Flechter v. Franko, 16 N. Y. Snpp. 674.) 

§ 433. Personal service in New York 
City opon the president of a foreign cor- 
poration (in this osaa the Baltimore & 
Ohio R. Co.) is sufBoient to give the court 
jurisdiction, if he came here voluntarily 
withont trick or deceit (Tel. Co. v. B. 
& 0. R. Co., 87 N. Y. 366.) Soch service 
is good though he is merely passing 
through the State to a watering-place 
and is not here on business of the corpo- 
ration. (Pope t>. Mfg. Co., 87 N. Y. 137.) 
If the president has resigned before the 
service is made, the service is invalid. 
(Erwin v. Nav. Co., 23 Hun, 698.) 

The term "managing agent" imports 
some person invested by the corporation 
with general powers involving the exer- 
cise of judgment and discretion. The 
relation of attorney and client does not 
constitDte sach agency, and service npon 
the attorney of defendant does not give 
jntisdiotion. (Taylor v. Granite Ass'n, 
136 N. Y. 343.) Where a foi-eign rail- 
road company has an office in this State 
in which a sabstantial portion of its busi- 
ness is transacted by a person designated 
by itself as a general agent, though fol- 
lowed by words indicating that his agency 
is confined to some one department, be 



is a "managing agent." (Tnchband t>. 
Chicago B. Co., 116 N. Y. 436; see also 
Palmer v. Pa. Co., 35 Hun, 369, 99 N. Y. 
679; Brayton v. N. Y., Ac., Co., *6 N. Y. 
Snpp. 264.) 

Snbd. 2. By the Laws of New York of 
1892, c. 690, 8. 30, foreign insurance oom- 
panies, in order to transact bnunesa in 
this State, must appoint the superintend- 
ent of the insurance department their 
attorney, upon whom process may be 
served in actions against such companies. 
As to such service, see Farmer v. Life 
Ass'n, 21 N. Y. Snpp. 1056, 138 N. Y. 
266; South Co. v. Fire Ass'n, 21 N. Y. 
Snpp. 676. 

It is also a general rale by statute that 
foreign corporations, in order to do bosi- 
ness in this State, must file in the offioe 
of the Secretary of State at Albany a 
designation of some person on whom 
process may be served. {N. Y. Laws of 
1892, c. 687, a 16.) 

§ 436. It' snbstiLuted serrice is ordered 
when the place where the defendant can 
he fonnd is known to the plaintiif, the 
order will be set aside. (Smith v. Pogarty, 
6 Civ. Pro. R. 366; Ottman v. Daly, 17 id, 
M.) 

g 438, sabd. 1. In service by publica- 
tion in divorce case ^;ainst a person 
domiciled in another State, the court 
only gets jurisdiction to grant a divorce 
valid in the State itself, bnt not valid in 
other States (People v. Baker, 76 N. Y. 
78) ; aliter, if the defendant be domiciled 
in the State, where publication is made, 
though temporarily snjonming in another 
State. (Hunt v. Hunt, 73 N. Y. 217; see 
Huntley «. Baker, 33 linn, 578.) 

g 439. If the complaint does not show 
"a snfflcient cause of action against the 
defendant to be served," an order of pub- 
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lication obtained thereon will be ncated. 
(Biyan ». Pnb'g Ca, 118 N. Y. 382.) 

Aa to tbe neoesaar; contents of an affi- 
davit to show Qon-reddence, and that 
with dae diligence personal serTice can- 
not be made, see Kenned; v. Ins. Co., 101 
N. Y. 487; McCraolcen v. Flanagan, 187 
N. Y. 493; Cronter v. Croater, 133 N. Y. 
65; Jerome r. Flagg, 48 Hnu, 3fil.) 

1 440. An order which direct! personal 
serrioe out of the State need not contain 
any direction to publish. An order direct- 
ing either mode alone, followed by dne 
serrice in that manner, is equally good 
with one which directs both wiUi an option 
to choose either. {In re Field, 131 N. Y. 
184.) 

When the sammons and complaint are 
serred on tbe defendant personally with- 
out the State, a copy seed not be mailed 
to him, and tbe order need not contain a 
direction to mail. (McCnll; r. Heller, 66 
How. Pr. 468; Kennedy v. Artbnr, 18 
CiT. Pro. B. 390; MatUiews v. Oilleran, 
18 N. Y. Supp. 74.) 

The order of publication mast be made 
by a judge and not by the court, A coart 
order would not give jnriediction, and 
this could not be cured by a judge's order 
made after judgment and filed nunc pro 
tune. (Scbamakerv. CroBsman, 18 Weekly 
Digest, 99.) 

If the papers mailed be addressed to 
another place than that stated in the 
order and there be no personal service, 
the court has no jurisdiction and the 
jadgment is void. (Smith v. Wells, 69 
N. Y. 600.) 

It is sufficient that the order ^Mtjrna/0 
two papers; it need not state that those 
deaijEDated are most likely to give notice 
to the defendant. (Orcen v. Sqnircs, 80 
Hun, 15.) 



Personal service on an infant ont of the 
State without obtaining an order directing 
snob service is invalid. (Uoolton v, Houl- 
ton, 47 Hun, 606.) 

g 441, Six weeks or forty-two days 
must elapse from tbe time of the first 
publication. Publishing six times in six 
auooessive weeks is not sufficient (Market 
Bk. V. Pacific Bk., 89 N. Y. 397.) 

Tbe death of the plaintiff after tbe 
publication is begun but before it is com- 
plete, makes tbe publication ineffective, 
and no jurisdiction is gained if the pub- 
lication be afterwards oontiuned. (Reilly 
V. Hart. 56 Hnn, 465, 130 N. Y. 63S.) 

PABTIBB TO ACTIONS. 

g 449. A leading case as to the mean- 
ing and application of the expression 
"trustee of an express trust" is Uonsider- 
ant V. Brisbane, £8 N. Y. 889. This holds 
that an executive agent of a foreign cor- 
poration with whom a contract is made 
for tbe benefit of the corporation may sue 
In hit own name upon such contract So 
an agent who takes ont an insurance pol- 
icy for his principal, may sue in his own 
name on the policy as such a tnutee. 
(Reudev. WaterhouBe,68M.Y.567.) An 
aasigniM in bankruptcy is also a "trustee 
of an express trust" (Pitney v. Glens 
Falls Ins. Co., 66 N. Y. 6.) 

But no person can fine or be sued to 
enforce covenants contained in an tfts^rti- 
ment under Beat, except those who are 
named as parties therein, and who signed 
and sealed the same. This rnle is not 
affected by the fact that the word "agent" 
is added to the name of one of the parties 
as it appears in the instrument (Hen- 
riCQB tf. Englert, 137 N. Y. 488.) 

g 461. This section as to unknown de- 
fendants implies an action commenced and 
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a defendant eaed or intended to ^M sued 
whose name is nnknown. Persons whose 
names and identity are known cannot be 
claimed b; plaintiff to be oomprebended 
nnder the flotitions names used, and 
tliererore to be parties and subject to 
examination as snch berore trial. (Han- 
cock V. Nat Bk., 93 N. Y. 8a.) 

As to describing unknown owners in a 
foreolosnre case, see Abbott v. Cnrran, 96 
N. Y. 665. 

The remedy of a person snod by a name 
not his own is not by demnrrer, bnt by 
answer. (Qarrison v. Myers, 11 Civ. Pro. 
E. 187.) 

§462. The plaintiff in an action of law 
for a money jadgment cannot be compelled 
to bring in other parties than those he baa 
chosen to make defendants. The mle that 
other parties whose presence is necessary 
to the complete determination of the oon- 
troTersy must be bronght in applies to 
equity cases. (Chapman v. Forbes, 123 
N. Y. 632.) 

§ 468. An action to reoover money or 
personal property belonging to an infant 
may be brought in bis name by a gnardian 
ad litem, although he has a general guard- 
ian. While the statnte gives the latter 
cnstody and management of the infant's 
personal estate, the infant has the bene- 
ficial interest and may sne. (Segelken v. 
Meyer, 94 N. Y. 478.) 

A failure to appoint a guardian ad litem 
for an infant plaintiff at the beginning of 
the action affects the regularity of pro- 
cednre, not the jurisdiction of the court 
Hence one may be appointed nunc pro 
tunc at the close of the eridenoe. (Rima 
V. R. I. Works, 120 N. Y. 433.) 

FLKADINQS. 

g 481. The pleader need not state the 



theory d law on which bis claim is based. 
He is required only to state the facts, and 
if sufficient to constitute a canse of actioD 
or defense, the pleading is not demnrrable 
beoanse the legal effect of the facts is not 
stated, or even because the proper form of 
relief is not demanded. (Hemingway v. 
Poncher, 98 N. Y. 281.) 

Matttr of surplueagt should not b* 
pleaded. Thus an action against an agent 
for not aocoanting or not paying oTer a 
balance fonnd due on an accoonting, is 
an action ex contractu, and an all^ation 
that defendant converted the money to 
his own use does not make it an action 
in tort ; this addition is anrplnsage. 
(Segelken v. Meyer, 91 N. Y. 473.) 

Matter of surplusage may be disre- 
garded. Thus it is immaterial if fraud 
be alleged in an action on contract, if the 
oomplunt contains a sufficient statement 
of a cause of action ex contractu. (Sparman 
V. Keim, 83 N. Y. 246; Graree v. Waite, 
69 N. Y. 156; Greentree v. Sosenstock, 61 
N. Y. 688.) A good pleader would, how- 
ever, omit such superfluous allegations. 

Chnditione precedent. The complaint, 
in a cause of action ex eoniractv, should 
allege an existing contract and the per- 
formance by plaintiff of such conditions 
precedent as are thereby provided, or a 
tender of performance, or some adeqoate 
ezcnse for non-performanoe. Such an 
excuse exists only when the defendant 
has prevented performance by plaintiff, or 
has himself wholly refused to perform, or 
has wholly disabled himself from com- 
pleting a substantial performance. (Bo- 
gardns v. N. Y. Life Ins. Co., 101 N. Y. 
328.) 

The formal relief asked for in a eob- 
plaint does not oontrol in determining 
the nature of the action. If the body of 



ovGoO'^lc 



THE COUNSELLOR. 



148 



the eomplaint shows a oanse of aoUon of 
sn equitable natcre, the fact that a money 
judgment ia demanded does not make the 
case one for trial by jnry. (Bell v. llerri- 
field, 109 N. Y. 202.) 

Where the complaint set forth &ota 
showing a cause of action. Held, not ma- 
terial that the plaintiff did not demand 
the precise damages to which he was en- 
titled or that he mistook the tme rule of 
damages; that he was entitled to what- 
ever damages were legally recoverable. 
(Colrick V. Swinburne, 105 N. Y. 503.) 

Facts should bt pleaded, and not msretg 
eonclunons of law. Thus an all^ation 
that an oflScial act of a common coancil 
of a city is illegal is simply the averment 
ofa legal conclusion. (Talcutt v. Buffalo, 
125 N. Y. 280.) So of an averment that 
"defendants in concert did by connivance, 
conspiracy, and combination cheat and 
defraud the plaintiffs out of certain goods." 
(Cohn V. Goldman, 76 N. Y. 284.) 

In an action on contract required by 
the Statute of Frauds to be in writing, 
the complaint need not allege that it ia in 
writing. (Harstontf. Sweet, 66 N.Y. 206.) 
The Statute of Frauds is matter of de- 
fense which defendant may raise by an- 
swer or in a proper case by demurrer. 
(Crane v. Powell, 139 N. Y. 379.) 

g 184, Snbd. 2. It seems that an action 
for malicions prosecution and one for 
false impriaonment may be united in the 
same complaint. (Marks t>. Towusend, 97 
N. Y. 590.) 

Bnbd. 4. A cause of action for an in- 
jury to realty was joined with one upon 
ao implied contract, ffatd, not permissible. 
(Thomas v. Utioa, etc., B. Oo., 97 N. Y. 
245.) 

Subd. 9. Oaases of action in contract 
and in tort, not arising out of the same 



transaction nor oonneoted with the same 
subject of action, cannot be united. 
(Hannahs v. Hammond, 19 N. Y. Snpp. 
B63; American Bk. v. Grace, 18 id. 746.) 
But a cause of action ex delicto may be 
joined with one ex contractu, if both arise 
out of the same transaction. (Orimshaw 
V. Woolfall, 16 id. 857; Badger v. Bene- 
dict, 4 Abb. Pr. 176.) Under this sub- 
division, a claim for trespass to land may 
be united with a claim for conversion of 
goods and chattels taken trom the laud. 
(PoUey V. Wilkinson, 5 Civ. Pro. E. 135.) 

For a good illustration of a joinder of 
claims held to arise outof "transactiona 
connected with the same subject of ac- 
tion," see Lamming v. Galusha, 136 N.Y. 
239. 

§ 488. A demurrer can only be inter- 
posed to a complaint for defects appearing 
on its face. Where, therefore, a plaintiff 
claims as heir at law of a deceased person, 
a demurrer on the ground that other per- 
sons are not made parties is not sustain- 
able anleas it appears by the complaint 
that there are otiier heirs. (Mitchell v, 
Thome, 134 N. Y. 686.) 

Upon a demurrer for defect of parties, 
the particular defect relied on must be 
specifically stated. (S. C.) 

It is not Bufflcieut to sustain a demurrer 
to show that the facts are imperfectly or 
informally alleged, or that the pleading 
lacks definiteness, or that the facts are 
argumeutatively stated. It will be as- 
sumed that the facts stated, as well as 
such as may reasonably be implied from 
the allegations made, are troe. Hence if 
a complaint in a contract case is demur- 
red to, because no consideration is ez- 
preasly stated, still if it alleges valuable 
services rendered on request, the law im- 
plies a promise to pay therefor, and the 
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complaint will be deemed snfficient. (Mil- 
liken V. W. U. TeL Co., 110 N. Y. 404.) 

Where a oomplaiot failed to state a 
demand, as it shonld hare done, in an 
action bj a principal agMngt his agent 
for breach of daty, but the complaint was 
not demurred to, and the demand was 
proved on the ti'ial without objection, the 
admission of this evidence was held com- 
petent. If objection had been made, the 
conrt conid ha?e allowed an amendment 
(Kiiigv. Uackellar, 109 N. Y. 21S.) 

g 494. For a demurrer to the answer, 
gee Angell v. Van Schaiok, 132 X. Y. 
187; to a defense in the answer, Thomp- 
son v. Halbert, 109 N. Y. 329, and 
DoaglasB v. Phenix Ins. Co., 138 N. Y. 
309; to a connterclaim, Newton v. Lee, 
139 N. Y. 338. 

g 499. For a lack of jarisdiction as to 
subject-matter, the court ma; dismiss the 
case at any stage of the action. (Robinson 
V. Steam Nav. Co., 118 N. Y. 315.) 

A motion to dismiss the complaint may 
be granted, when it does not contain facts 
snfficieot to constitute a cause of action. 
(Pope r. Mfg. Co., 107 N. Y. 01.) 

§ 600, Bubd. 8. " New matter" means 
matter extrinsic to the matter set forth in 
the complaint as the basis of the cause of 
action. (Manning v. Winter, 7 Hun, 488.) 

The distinction between set-ofl, recoup- 
ment, and connterolaim is considered in 
Boston Silk Mills v. Eull, 6 Abb. Fr. N. 8. 
319. 

Matter of defense must be pleaded spe- 
cially. Matter of counterclaim may, in 
general, be either pleaded as such, or 
reserved and sued on independently. But 
all matters of speoial defense, as infimcy, 
dnress, release, accord and satisfaction. 
Statute of Limitations, etc., mast be 



pleaded and cannot be proved under the 
plea of general denial. 

g 601, Bubd. 1. When cltum and coun- 
terclaim arise out of the same contract or 
transaction, both may be contract, or 
both tort, or one may be contract and the 
other tort, as s. g., where the claim is for 
the price of goods sold, -and the connter- 
olaim is for ft«nd or for breach of war- 
ranty in the same sale. This kind of 
counterclaim corresponds to the " reconp- 
ment" of the common law, bnt is broader 
in its scope, permitting the recoTery, In a 
proper case, of an affirmative judgment. 
(Boston Silk Mills v. £nll, supra.) Oases 
of a connterclum of tort agwnst tort ore 
rare. In Carpenter v. Manhattan Ins. Co., 
93 N. Y. 652, however, a connterolaim for 
waste was held permissible against a claim 
for conversion, since, under the special 
circumstances of the case, both cansea of 
action were deemed to arise out of "trans- 
actions oonnected with the same subject 
of action." Bnt one assanlt and battery 
is not an allowable counterclaim against 
another. (Barhyte v. Hughes, 33 Barb. 
380.) So in an action for malicious proae- 
cntion a counterclaim for deceit is not 
permissible, even though the deceit was 
the pretext or excuse for the prosecution. 
(Rothschild w. Whitman, 132 N. Y. 472.) 

A counterclaim of contract is not per- 
missible in an action for oonversion, the 
claims being distinct and independent in 
their origin. (Smith v. Hall, 87 M.Y. 4&) 

In an action by an attorney or a phyu- 
cian to recover for the value of personal 
services rendered, the plaintiff's negli- 
gence and nnskillfalness in performing 
such services may be set up as a counter- 
claim. (Harlock v. Le Baron, 1 Civ. Pro. 
It. 168.) 
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An eqnitftble ooQnterclaim ma; be set 
np agunat a legal claim. TbnB in an 
aetioQ on a written oontraot to reooTer 
danugea defendant may plead as a oodd- 
lerclaim that the contract ehonid be i«- 
formed on the ground of mntaal mistake. 
(Bom V. Scbrenkeisen, 110 N. Y. 56.) 

Where matter which may oonBtitnte 
either a defense or a oonnterclaim is 
pleaded simply as a defense, or without 
designating which it is, it will be treated 
as a defense merely. (Green v. Waite, S3 
Han, 191.) Defendant baring a oonnter- 
datm most plead it in explicit terms and 
not leare it to inference. (Rioe v. Orange, 
131 N. 7. 149; Acer v. Hotcbkiss, 97 N. 
T. 895, 408.) 

Snbd. 9. When claim and oonnterclaim 
are ind»pendent causes of action, both most 
be npon contract. This corresponds with 
the "set off" of common law practice, bat 
is broader in its scope. 

g 503, snbd. 3. If a oonnterolaim is set 
np against a trastee, an affirmaUve judg- 
ment against him for the excess of the 
couQtercUim over the claim is not per- 
missible. (U. 8. Trost Co. v. SUnton, 
139 N. Y. 531.) 

§ 607. The defendant may plead as 
many defenses or coanterolaima as he 
has, and it is not necessary that they 
be consistent with each other. (Bmce 
V. Burr, 67 N. Y. 837; Goodwin v. 
Westfaeimer, 99 TS. Y. 149; Societa v. Snl- 
ler, 138 N. Y. 468.) 

Matter in abatement (as «. g., to jaris- 
diotion over the person) may be joined 
with defenses in bar. (Hamburger v. 
Baker, 36 Hnn, 466.) 

g 608. In an action for libel or slander, 
matters relied npon in mitigation of dam- 
ages should be specially pleaded. (Ball v. 



Evening Post Co., 88 Hnn, 11; Willover 
V. Hill, 72 N. Y. 36.) 

g 614. A oonnterclaim oaonot be set np 
in the reply against a counterclaim in the 
answer. If it is, it may be stricken oot 
OD motion. (Oobn v. Hasson, 66 How. 
Pr. 160.) 

Where an answer sets up new matter as 
a defense, the plaintiff may give eridenoe 
OD the trial for the purpose of avoiding 
snch new matter. (Eeeler v. Eeeler, 102 
N. Y. 80.) 

g 519. The role tbat the all^;ations of 
a pleading most be liberally construed 
only applies to matters of form. It is 
sUll the duty of a party to present a clear 
and nnequivooal statement of bis cause of 
action or defense, and where a material 
statement permits two meanings, tbe one 
most unfavorable to the pleader mnst be 
taken. (Olark v. DiUon, 97 Tf. Y. 370.) 

g 522. A finding contrary to an admis- 
sion in tbe answer is error. (Dnnham v. 
Cndlipp, 94N.Y. 129.) 

g 623. The verification of an answer 
may be omitted in an action charging the 
defendant with keeping a bawdy-bonse. 
As the right to omit verification appears 
on tbe face of the complaint, the defend- 
ant need not serve with his answer an 
affidavit stating bis reasons for omitting 
verification. (Anderson v. Do^, 38 Hon, 
238.) 

So in an action against a director of a 
manafoctaring corporation to recover a 
debt of the corporation because of a 
failnre to file the annual report as re- 
quired by statute, tbe defendant need not 
verify his answer, since the action is in 
its nature an action to recover a penalty. 
(Gadsden «. Woodward, 103 N. Y. 242; 
compare Bogers v. Decker, 131 N. Y. 
490.) 
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§ 524. In an action bj an infaot by hU 
goardian ad litem, the guardian is not 
the plaintiff in fact, bnt aa the oomplaiot 
iB hie pleading and not that of the infant, 
he may be deemed the "part; pleading," 
and BO he may verify as the party. He 
does not verify aa agent or attorney. 
(Olay V. Baker, 41 Hnn, 68.) 

g 538. If the complaint be verified, and 
then the defendant serves an unverified 
answer, believing that, nnder this section, 
he is not required to verify, and then the 
plaintiff rofases to accept the answer, the 
defendant may make a motion for an 



order requiring the plaintiff to accept 
the answer; the question whether it wu 
proper to omit the verification will be 
determined upon this motion. (Sogers e. 
Decker, 131 K. Y. 490.) If it be deter- 
mined that the answer ahoold have been 
verified, the ooart may grant leave to the 
defendant, upon proper terms, to apply 
for permission to serve a verified answer 
and a oertun time may be prescribed with- 
in which to make such application (S.G., 
16 N. Y. Supp. 407, aff'd in 131 N. Y. 
490.) 
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A will may be defined at the eolemn 
dispositioD, according to tht formi of law, 
of property either belonging to the testa- 
tor or over which he has a power, which 
dispoHJtion la to take effect after hia 
death, and is in its nature rwocabU. 

A mere intention or wish to pass prop- 
erty after death will not suffice, bat the 
proceeding mast be in conformity with 
the forma and requitites of law. It is, 
moreover, of the essence of a will that it 
■ball operate only after death and shall be 
revocable during the life of the testator. 
If the stipulation or arrangement entered 
into be irreTOcable, it cannot be a will, 
but partakes of the nature of a contract. 

g§ 10, 11. It is held in New York that 
a will speaks as at the death of the testa- 
tor, and mast derive its validity from and 
be construed according to the law as it 
existed at that time. Livingston et al. y. 
Gordon, 84 N. Y. 136, 140; De Peyster v. 
Glendenning, 8 Paige, S94; Lawrence v. 
Hebbard, 1 Bradf. 252. When, how- 
ever, words denoting a definite time are 
used, the will is construed as speaking 
at the time of its execution. Wetmore 
et al. V. Parker at al., 6Z N. Y. 450; 
Dodd V. Gallatin, 130 N. Y. 117; see 
also Eleock'B Will, 4 MoCord (Teun.) 
39; Hargrave v. Redd, 43 Oa. 143; 
Wake6eld v. Phelps, 37 N. H. 295. It 
follows that a statute enacted after the 
exeCDtion of a will, but before the death 
of the testator, may affect the construc- 
tion and validity of such will. The N. 
Y. B. S. declare that their provisions re- 



lating to wills shall not impair the valid- 
ity nor offeot the construction of any will 
made before their enactment. M. Y. R. S. 
(8th ed.}, p. 2650, g 70. (2 R.S. 68). See 
also N. Y. Code Gir. Pro. g 2611. 

The courts of some States hold that no 
statute can affect a will executed before 
the time when such statute took effect. 
Lane's Appeal from Probate, 57 Conn. 
182. 

g 20, note 3. In New York, a child of a 
testator, born after the will is made, and 
either before or after the testator's death, 
and unprovided for by any settlement and 
not provided for nor mentioned in the 
will, takes the same portion of the tes- 
tator's estate that he would have taken 
had there been no will. Posthumous 
children inherit the estate of their in- 
testate parent, the some as if they had 
been born before his death. N. Y. R. S. 
(8th ed.), p. 2549 (2 B. S. 66) § 49; N. Y. 
R. S. (8th ed.), p. 2466 (1 R. S. 754), 
§18. 

g 123, note 5. In New York, if a sub- 
scribing witness be a beneficiary under 
the will and the will cannot be proved 
without his testimony, the gift is void as 
to him; but he is, nevertheless, a compe- 
tent witness and compellable to testify. 
But if the will can be proved without 
him (as where he is one of three wit- 
nesses, two being sufficient), it may be so 
proved and his gift remains valid. And 
even when he is compelled to testify to 
prove the will, if he would have been 
entitled to a share of testator's estate in 
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case the will had not been proved, he will 
be entitled to so maoh of snob ehare aa 
doee not exceed the valne of the derise or 
bequest made to htm in the will. N. Y. 
B. S. (8th ed.). p. SS49. §g 50, 51 (S B. 
8. 63.) 

g 24. The following are the statntea 
now in force io New York aa to the 
rights and powers of foreign oorporationa 
to deal with real property in this State. 

"An; foreign corporation created nnder 
the laws of the United States, or of any 
State or Territory thereof, and doing 
bnsineu in this State, may acquire snch 
real property in this State as may be 
Deoesaary for its corporate purposes in the 
transaction of its bosiness in this State, 
and convey the same by deed or otherwise 
in the some manner as a domestic corpo- 
ration." 

"Any foreign corporation mayparohase 
at A sale upon the foreclosttre of any mort- 
gage held by it, or opon any judgment or 
decree for debts dae it, or npon any set- 
tlement to aecnre each debts, anch real 
property within this State covered by or 
snbjeot to such mortgage, judgment, de- 
cree or settlement, and hold the same for 
not exceeding five years from the date of 
snch pnrchaae, and convey it by deed or 
otherwise, in the same manner as a domes- 
tic corporation." L. 1893, ch. 687, §§ 17, 
18. 

A foreign corporation incorporated for 
the pnrpose of carrying on the bnsinesa 
of parobaaing and selling real property, 
which has filed the necessary papers and 
procured the certiGcate of the Secretary 
of Stttte as required by sections 15 and 16 
of the above cited stiitnte, can come into 
this State and transact here that kind of 
corporate business. Lancaster v. The Am- 
sterdam Improvement Co., 140 N. Y. 676. 



In this State, a person having a hna- 
band, wife, child or parent living, is not 
permitted to give more than one-half of 
hia estate after the payment of hia debta 
to my benevolent, charitable, Uterarji 
soientiflc, religiona or missionary aooietj, 
asaociation or corporation. L. 1860, ch. 
360. And aeveral special acts providing 
for forming such corporations rrotrict the 
amount which they can take by will to 
one^inarter of the testator's estate after 
the payment of his debts, and rnqaira 
that the will shall be made at least two 
months before the testator's death. L, 
1848, oh. 319, § 6 ; L. 1865, ch. 368, g 6 ; 
L. 1875, ch. 343, g 5; L. 1886, ch. 236, 
g 7; L. 1887. ch. 3Ifl, g 6. 

If an attempt be made to give to a nom- 
ber of such companies more than is thaa 
permitted, the portion of the estate per- 
mitted by the statute ia distributed pro 
rata amongat them. Hollis v. Drew Theo- 
logical Seminary, 9S N. Y. 166. 

In BO far as they relate to personalty, 
these statutes regulating gifts to chari- 
table organisations apply only to wills 
exeoQted by persons domiciled in Neir 
York, the proviaions of which wills are 
to be executed within this State. Dam- 
mert et ai. v. Osborn tt al., 140 N. Y. 30, 
40. 

§ 34. Aliens may now take real proper^ 
in New York by devise from a citixen or 
resident alien, who bos pnrchaaed and 
laken it and to whom such aliens are 
related by blood ; but if they be resident 
males of full age, they hold aabjeot to 
the right of the State to take it from 
them unless they declare their intention 
to become citizena. The effect of such 
declaration expires, however, if they fail 
to become citizens within six years after 
it is mode. I^ 1875, oh. 38; R. S. (8th 
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ed.), p. 2420, |g 15, 16 (1 B. 8. 720); 
HaU V. Hall, 81 N. Y. 130; Callahan v. 
O'Brien, 72 Hnn, 216; Wngbt v. Saddler, 
ao N. Y. 320. Non-resident aliens ma; 
now take real in«per^ in New York 
b; dflviae from oitisens and hold and 
transmit it the same as if they were 
themselves citizens. L. 1S93, ch. 307. 

1 46. "A will executed by an nnmsr- 
ried woman is revoked by her snbseqntint 
marriage." N. Y. E. S. {8th ed.), p. 2548 
(2 B. S. 64), § 44. 

A widow is an nnmanied woman within 
the meaning of this statute. In re Kanl- 
man's WilJ, 131 N. Y. 680. 

g 56. Before January 1, 1830, the power 
of a married woman to make wills in New 
York was snbstantially regulated by the 
common law and English statute of 
frauds. 1 R. L. (1813), 365,367, gg 6, 16. 
The R. S. (Jan. 1, 1830) took away her 
power to will away personalty with the 
consent of her hnsband (2 R. S. 60 g 21; 
Moching V. Mitchell, 1 Johns, oh. 264, 
271), and to dispose by will of her eepa- 
rale personal property (Wadfaam v. Amer- 
ican Home Missionary Society, 12 N, Y. 
415 ; Boardsly v. Hotchkiss, 96 N. Y. 
201); and aft«r that date nntil 1849, she 
conld devise nnder sach a power only as 
was given pursuant to those statutes. 
She DOW has fall power to dispone of both 
real and personal property by will. L. 1849, 
ch. 376; L. 1867, ch. 782, g 4. See Bertles 
V. Nnnan, 92 N. Y. 152. 

g 70, For recent decisions, stating the 
criterion of testamentary capacity of mind 
and illustrating the principles stated in 
the text and leading case of Waddington 
V. Bazby, see Matter of Wheeler, 5 N. Y. 
Misc. 279, 282; Matter of Snelling, 136 
N. ¥. 515; Uoweli v. Taylor, 26 Atl. Rep. 



566 (N. J. Prerog.); 28 AU. Bep.986 (Pa.); 
88 Hioh. 667. 

g81. ThoDgh a person be under gnard- 
ianshtp he may make a valid will; but the 
burden is then strongly on the proponent 
to show that the testator had testamentary 
capacity when he executed the will. Har- 
rison V. Bishop, 131 Ind. 161; Brady v. 
McBride, 39 N. J. Eq. 495; In re Pen- 
dleton's Will, 6 N. J. 8. 849. 

g 95. A speechless paralytic may make 
a will by signs. Rothrock v. Rothrook, 
23 Or. 651. 

g§ 146, 147. For cases defining insane 
delusions and distinguishing them from 
other delusions and from eccentricity, see 
Re WiU of White, 121 N. Y. 406; in re 
Ftifsk'a Will, 19 N. Y. 8. 815; Smith v. 
Smith, 26 Atl. Bep. 11; Carpenter «. 
Bailey. 94 OaL 406; Potter v. Jones, 26 
Pac. Rep. 769 (Or.); 47 Mich. 318; 61 
Iowa, 23; 54 N. W. Bep. 911. 

g 170. For anthorities holding that the 
burden of proof is on the proponent to 
show mental capacity in the testator, see 
In rt Cottrell, 95 N, Y. 836; N. Y. Code 
Civ. Pro., g2633; Morton v. Pazton, 19 
S. W. Rep. 807 (Mo. Sup.); Prentis v. 
Bates, 93 Mioh. 234; Baldwin r. Parker, 
99 Mass. 79; Csldwell v. Anderson, 104 
Pa. St. 199, 204. 

Contra, Eastis r. Montgomery, 96 Ala. 
486; Knox t>. Knox, 96 Ala. 495; Potter 
V. Cilley, 46 Fed. Rap. 892; McOoon v. 
Allen, 46 N. J. Eq. 708. 

See article collating the cases, 86 Cent. 
L. J. 408. 

g 218. "The mistake which, when 
shown by extraneons evidence, will avail 
to set aside a will, is a mistake ae to what 
it contains, or as to the paper itself, not a 
mistake either of law or fact in the mind 
of " a competent testator, as to his snr- 
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roandings at the time of making the irill 
the ooodnct of bis family towards him, or 
the effect of what he aotaally and inten- 
tionally did. Martin v. Thayer, 37 W. Vo. 
38, 48; Olapp v. Fullerton, 34 N. Y. 190; 
Hatter of Bedlow, 67 Hnn. 408, 414; 
Goods of Boehm {1891), Prob. U7. 

Bnt where the testator in giring a 
legaoy is also discharging a legal obliga- 
tion, a mistake in amoont may be cor- 
rected by reference to the legal documents 
which establish sach obligation. Barrowa 
V. Clanbrock, 3? L. B. Ir. 538. 

g§ 337, 228. Inflnence is nndne when 
it overpowers the i0t7/ of the testator and 
subjects it to the will and control of some 
other person. For recent cases diecassiDg 
its nature and tests, see Hatter of Snel- 
ling, 136 N. Y. 515; In re Armor's Eat, 
154 Pa. St. 517; Hampton v. Westcott, 29 
Atl. Rep. 354; Kerr v. Lnnsford, 31 W. 
Va. 659; In re Badlong'a Will, 126 N. Y. 
423 ; Carroll v. House, 33 Atl. Hep. 191 ; 
64 L. T. Eep. 778; 153 Pa. St. 343; 47 
Mich. 313; 54 N. W. Rep. 911 (Mich.); 
95 Ala. 495. 

§g 339, 246. It may be stated as the 
general rule in this country, that when 
a will is contested npon the ground of 
undue influence, tlie burden of proof rests 
upon the party who alleges such ioSu- 
ence. Matter of Will of Martin, 98 N. Y. 
193; Potter's Appeal, 53 Mich. 106; Bald- 
win V. Parker, 99 Mass. 79; Dumont v. 
Dumont, 46 N. J. Eq. 223; Patten v. 
Cilley, 46 Fed. Rep. 893. The fact that 
the beneficiary was the guardiiin, attorney 
or trustee of the testator docs not, of it- 



self, create a presumptioa against the tes- 
tamentary gift, nor change the rule as to 
the burden of proof, though such rela- 
tions give rise to the presumption of 
fraud and nndne influence in cases of 
oontracta or gifts inter vivos. Hatter of 
Will of Smith, 95 N. Y. 516; Loder v. 
Whelpley, 111 N.Y. 339,849; Green v. 
Roworth, 113 N. Y. 462, 470; Bancroft v. 
OI»s, 91 Ala. 379; Eostis v. Montgomery, 
93 Ala. 293, 95 Ala. 486; Chandler «. 
Jost, 11 So. Rep. 636 (Ala.). 

Contra, t. «., that such relations be- 
tween testator and beneficiary do change 
the burden of proof. Junes v, Roberts, 37 
Mo. App. 163; Maddox v. Uaddox, 31 S. 
W. Rep. 499 (Mo. Sup.); Bridwell v. 
Swank, 84 Mo. 465; Griffin v. Diffendor- 
fer, 50 Md. 466. 

But when other facte exist, which tend 
to show that advantages might have been 
taken, or probably was taken, of his posi- 
tion by the beneflciary to influence the 
testator, the burden of proof is cast upon 
the proponent Hatter of Wheeler, 5 N^. 
Y. Misc. 279, 287; Richmnud's Appeal. 
69 Conn. 236. 

In England the burden rests generally 
upon the proponent to show that the tes* 
tator was free from uudue influence. 
Parker v. Duncan, 63 L. T. Rep. 643; 
Fulton V. Andrews, L. R. 7 H. L. Caa. 
448, 461. 

§ 254. For the statute declaring what 
wills may be admitted to probate in Now 
York, see N. Y. Code Cir. Pro., § 2611; 
Vogel V. Lehritter, 189 N. Y. 828. 
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MALIOIOdS OOKSPIOACT; HALIOIOUS 

pBOSBCunoir. 

Pp. 124-127. Where a servant oon- 
gpired with a third pereon to obtain the 
aecreta of his master'a bnsiiKMB, and was 
thai enabled to riral his maater in trade, 
SM, that an action of conspiracy lay 
against them, and that one might be con- 
Tioted and the other acquitted. (Jones v. 
Baker, 7 Cow. 445.) 

The action in snch a cose is really for 
malicions prosecation, or malicious com- 
bination to injure another, and is sns- 
taiued by proof of malice, damage, and 
want of cause. (Parker v. Huntingdon, 
2 Gray 124; see Verplank v. VanBuren, 
76 N. Y. 471.) 

1^. 180-192. The elements of an action 
for malicions prosecution are these: (1) 
that the defendant instituted or insti- 
gated the prosecution; (H) that be did it 
of malice; (3) that be had no reasonable 
or probable cause for so doing; and (4) 
that the proceeding has terminated, and 
that its termination was in favor of the 
party now suing therefor, if it was capable 
of snch termination. (Miller v. Mnlligan, 
48 Baib. 30; Vanderbilt v. Matbis, fi Duer 
340; McEown v. Hunter, 30 N. Y. 625.) 
The burden of proving all these elements 
is on the plaintiff, if the defendant plead 
a denial. 

Difference between False Impriionment 
and Malicious Prosecution.^-" To main- 
tain an action for false impriaoument, it 
ia enough in the first instance to show 



that the plaintifF had been deprived of his 
liberty without legal process. If the arrest 
was made by a peace of&oer, it is a com- 
plete answer to show that there was prob- 
able oanse to believe that a felony had 
been committed and that the person ar- 
rested was the perpetrator. If by a private 
person, it is necessary to go one step 
further and show that a felony had in fact 
been committed, as well as a reasonable 
oanse to believe that the defendant was 
gnilty of the offense. Bnt in an action 
for malicious prosecation, it is necessary 
to show not only the institution of a 
prosecution, but that it was instituted 
without probable cause and maliciously. 
The absence of probable cause being 
shown, malice will ordinarily be inferred, 
unless there be eztennating circumstances, 
snch as that the prosecutor submitted the 
facts folly to counsel learned in the law 
and acted under his advice. What is 
probable caose and whether it exists in 
the proofs, if believed, is a question of 
law; whether the proof establisbee the 
facts relied upon as constituting probable 
cause is a qnestion for the jury." Hahaf- 
fey V. Byers, 151 Pa. 92. 

" Ualice," as involved in malicious pros- 
ecution, means malice in fact, not tn law. 
" Malice in fact " is defined as " any actual 
wrong motive," being somewhat broader 
than " malice" in the popular acceptation 
of that word. It is not necessarily di- 
rected against any particular person. On 
account of this difference between the 
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legal aod the popular meaniag of the 
word, some judges nse the expressioD 
" malice in law," in this couuectioa, 
though they mean thereby "malioe in 
faot," in the legal sense of that term ; 
but it most never be oonfased with 
"malice in law "in the proper sense of 
that phrase. "Probable cause" is deSned 
as such grounds of suspioion as would 
satisfy a reasonable, prudent, and caations 
man of the truth of the charge or accusa- 
tion. (See Foshay v. Ferguson, 2 Den. 
617; Heyne v. Blair, 68 N. Y. 19.) A 
real belief and reasonable grounds of 
belief must oonoar to afford a justifica- 
tion. (Parman v. Feeley, 56 N. Y. 4fil; 
and see Fagnani v. Knoz, 66 If. Y. 525.) 
Want of probable caase is not conclasive 
proof of nulioe. (See Fallen v. Olidden, 
66 He. 202; Merriam v. Mitchell, 13 Me. 
439.) A recent FennsyWania case holds 
that the word "cautions" should be 
omitted from the definition of probable 
cause. (McOlafferty v. Philp, 161 Pa. 86.) 

As to what is a sufficient termination 
of the prosecution, see Oardival v. Smith, 
109 Mass. 159 (leading case); Brown v. 
Randall, 36 Ot. 66; Fay v. O'Neil, 36 N. 
Y. 11. The general principle is that it 
is sufficient if the proceeding be ao far 
ended that nothing can be done without 
beginning anew. (Clark v. Oleveland, 6 
Hill, 344; Bobbins v. Robbing, 133 N. Y. 
597, hence a discontinuance of the pro- 
ceeding in its early stages, before a trial 
is ever reached, may be deemed sufficient. 
As to the eCTect of appealing the case, see 
Marks v. Townsend, 97 N. Y. 590. 

The fact that the defendant acted upon 
the advice of counsel will avail as a de- 
fense, if the advice was obtained and 
acted on in good faith, after a full and 
fair presentation of the facts of the case 



to counsel for his consideratioD. (Stewart 
V. Sonnebom, 98 U. 8. 187; Perry e. 
Sulier. 92 Hich. 72.) Bnt such advice 
will be DO protection if it was obtained 
by misleading the counsel, or if oonosel 
and client ooUnda together to inetitate An 
unfounded prosecution, and in other like 
cases. 

It has been held in many cases that the 
advice of magistrates who are not oonn- 
sellors at law is no protection; bnt a 
recent decision in Massachusetts held 
that where the magistrate was s coun- 
sellor at hiw, evidence that the complain- 
ant acted upon his advice was admissible. 
(Honaghan «. Coz, 155 Mass. 467.) 

It is held in New York that, where one 
makes a false and malicious charge against 
another and thus procures the indictment 
and arrest of the latter, it is no defense to 
an action for malicious prosecution that 
the false accusation did not all^ facta 
constituting the crime charged in the 
indictment or any other criminal otfbnse. 
(Dennis v. Byan, 66 N. Y. 386.) 

Ad action for malicloas prosecution will 
lie, though the prior proceeding, claimed 
to have been malicious, was a civiJ action, 
when there has been a malicious arrest or 
an attachment, and the action has been 
discontinued. (Pangbnrn «. Bull, 1 Wend. 
345.) In some States a defendant in « 
civil action who has obtained a verdict 
with costs, may still sue for damages, if 
the action was malicious and withont 
probable cause. Id other States, how- 
ever, the recovery of costs is deemed 
sufficient redress. It has been held in 
Pennsylvania that no action will lie for 
a maliciouB civil action where there has 
been no interference with person or prop- 
erty, as «. g., by arrest or attachment. 
(Unldoon v. Rickey, 103 Pa. 110.) Other 
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late cases are to the oontrar;. (MoPberaon 
V. BnnyoD, 41 Hinn. 524; Smith v. Burrni, 
106 Ho. 94.) 

A corporalion is liable for malicioaB 
pereeontioD by an agent acting within the 
scope of his aotbority. (Bank of New 
Sonth Wales v. OwstoD, 4 App. Cat. S70.) 

Malice la a question for the jnr;; prob- 
able oanse a qnesUon of law for the oonrt> 
when the facts are not in dispute; other- 
wise, a mixed question of law and fact. 
(Heyne «. Blur, 63 N. Y. 1»; Tbaole v. 
Krekeler, 81 N. Y. 438; Stewart v. Son- 
nebom,98U. 8.187.) 

Disohai^ of the accused person by the 
magistrate before whom the complaint is 
made is held in some States to be prima 
facit evidence of want of probable canse. 
(Bigelow tf. Sickles, 80 Wis. 98; Perry v. 
Solier, 92 Hiob. 72.) Some authorities 
are, however, to the contrary. 

LIBSL AND BLANDES. 

Pp. 193-221. Slander is divisible into 
slander •per t$, and slander with special 
damage. The latter requires proof of 
damage resaltiAg &om the de^mation, in 
order to support an action; the former is 
actionable without such proof. 

Of slander jmt m there are three forms: 
]. Ohai^e of a crime involving moral 
tnrpitude. (Young v. Miller, 3 Hill, 21.) 
This is the nsnal statement of the law in 
tbia country, though in some States it is 
declared that the crime roust involve 
moral turpitude or be one "that would 
draw after it an infamous punishment." 
Becently, however, in Pennsylvania it has 
been held that the word "infamoas" is 
aaed hero in its popular, rather than in 
its technical legal sense; it is not, there- 
fore, limited in its application to crimes 
that would make a witness legally infa- 



mous, vis., treason, felony and the eri>/i«n 
faUi, but includes many other offensee, 
the punisbments (or which would, in pop- 
ular acceptation, be deemed to disgrace 
and dishonor a man. (Davis v. Carey, 141 
Fa.314.) In England it is slander to charge 
a man with any criminal offense, whether 
it involves moral turpitude or not. (Webb 
V. Beavan, 11 Q. B. D. 608.) 

2. A charge of )ut,vvng certain conta- 
gious diseases, aa leprosy or a venereal 
disease, but not of Aaiftnjr had such dis- 
eases. A chai^ of baring the itch or 
smallpox is not slander ^w- ss. 

3. A charge tending to injure a man in 
his office, trade, occupation, profession, or 
employment. It must directly relate to 
the trade, profession, etc, and he must be 
engaged in his profession, etc, at the time 
of the alleged slander. 

In slander with special damage, the 
damage must be pecuniary or temporal, 
and be the proximate consequence of the 
speaking of the words. (Chamberlain v. 
Boyd, II Q. B. D. 407; Tenrilliger t. 
Wands, 17 N. Y. 64.) 

As to slander of title, see Dodge v. 
Colby, 108 N. Y. 446. 

For a deBnition of Itbel, see Bergmann 
V. Jones, 94 N. Y. 51. 

For the distiuotion between " malice in 
law," and "malice in fact," see Clark v. 
Molynenx, 8 Q. B. D. 237, 247. 

A plea ot justification, i. e., that the 
charge is true, must be proved fully and 
completely, to avail aa a defense. Form- 
erly, if the evidence failed to prove it, 
this Eailnra would enhance the damages. 
(Bush V. Proeser, 11 N.Y. 347); but, gen- 
erally, nowadays, statutes have changed 
this rule and allow circumstances tending 
to prove the truth of the charge to be 
pleaded and proved by way of mitigating 
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tile damages. Snob is the case io New 
York. (WillOTer v. Hall, 7a N. Y. 86; 
N. Y. Code OiT. Pro. § 63fi.) 

Id civil actiona for libel or slander the 
defamatory etatement mast be proved to 
hare been publiihtd to one or more third 
persone; bat in oriminal oases of libel, it 
iff a snfficient pttblieatioH to make the 
charge known only to the man himself 
who is defamed. This is becanse it tends 
to provoke retaliation oud so canse a 
breach of the peace; bnt the theory as 
to civil libel is that it must be a wrong 
done to a person's reputation. 

In criminal libels the old maxim was 
"the greater the trnth, the greater the 
libel," beoaase it was considered that if 
the ohoi^ were trae it wonld be more 
likely to provoke retaliation than if it 
were false, since in the Utter case it 
might be disregarded as powerless to 
injare. Bnt in modem times the troth 
is generally declared a defense in criminal 
cases of libel, bat only if pablisbed from 
good motives and for justifiable ends. 
This is the rule in New York. Bnt in 
civil oases the truth is always a defense, 
whatever be the motives of publication. 

Whether a statement is a privilegtd 
communication is for the court to decide; 
the question of good faith and belief in 
the troth of the statement is for the jary. 
(Brooks V. Harrison, 91 N. Y. 83.) 

As to communications between mere 
friends, see Byam v. Collins, 111 N. Y. 
143. This case contains a valuable die- 
cossion of the doctrine of privileged com- 
munications. Other leading cases as to 
privileged communications are Howlond 
V. Blake Mfg. Co., 166 Mass. 643; Hunt 
V. Gt. Nor. E. Co., [1891] 2 Q. B. 189; 
Stewart v. Bell, id. 341; Kimber v. Press 
Assn., [1893] IQ. B.65. 



The presence of third persons, when 
the commnnication is made, does not 
necessarily destroy the privilqie, if the 
commnnicatioD was nude in the dis- 
charge of a legal, moral, or social datj. 
(Pittard v. Oliver, [1891] 1 Q. B. 474.) 

Statements made in legislatiTe or judi- 
cial proceedings ore said to be abtrfwMy 
privileged ; that is, privileged even though 
made with actual maJice. But most priv- 
ileged oommnuications ore only eondition- 
aily privileged ; that is, if actnal malice be 
proved, the de&mer is liable ; otherwise, 
not 

If a mercantile agency in good £aith 
oommnnicates to such of its subscriber* 
as have an interest in knowing, state- 
ments oonoeming the standing and credit 
of some business house, which tarn out 
to be false, the communication is priv- 
ileged. (OnuBby v. Douglass, 37 N. Y. 
477; Sunderlin v. Bradstreet, 46 N.Y. 188.) 

It has been recently held in England 
that a communication which would be 
privileged if sent to A, is still privil^ed 
if sent by mistake to B. (Tompeon v. 
Dasbwood, 11 Q. B. D. 43:) 

A distinction is drawn in England and 
in many States between tkfaUe aecwuUum 
against a pablic man and criticism at acts 
which in fact he has done; the latter is 
permitted, but not the former. This is 
the rule in New York. (Hamilton v. Eno, 
81 N. Y. 116; see Upton v. Hume, 33 
Pac. Rep'r [Oregon], 810.) Bnt in sune 
States words spoken withoat malice of • 
public man, with belief in their troth. 
And for the sole purpose of advising elec;- 
tnrs of what wu believed upon reasonable 
grounds to be the troe character of the 
public man, are privileged. (Bays v. 
Hunt, 60 la. 351; and see 31 Kan. 46«; 
49 Mich. 358.) 
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Ik the addreu delivered b; Rer. Anaon 
J. TTpaon, as Ohsnoellor of the DniTersity 
of tha SUte of New York, Mt tbe loat Uni- 
Teni^ Convocation held at Albany, the 
following fine tribate is paid to the 
great law teacher, whose method has been 
adopted in the New York Law School: 

"This oonntry has never known a bet- 
ter or more Baccessfol teacher of the law 
than tbe late Professor Theodore William 
Dwight of Colambia College. He was 
sacceesfal becanee he was not a mere leo- 
tnrer, bnt trained his classes, nstng legal 



text-books, oompaiing the views of one 
Mithor witli another in the recitation- 
room, illnstrating principles b; oases, dis- 
onssing points with each student, nsing 
largely the seminar method. All this may 
have been nndigaifled, quite nnsoholarly. 
A stately professor — shall I say a laay pro- 
fessor — wonld have been disgnated with 
snoh dmdgery. Bat onr answer to all 
snch frivolous objections is the fact that 
for nearly forty years the Dwight method 
of legal instruction was sanctioned by the 
legal profession as legitimate and the best, 
and approved by the verdict of the pnblio 
as a most snooessfnl method. 

"By tbe reoitalion system tbe student 
makes his knowledge of the sabject em- 
phatically bis own. He disoovers his own 
knowleilge or ignorance, and the teacher 
discovers the knowledge or ignorance of 
his scholar and can help him, stimulate 
him. Listeniog to lectures only, be may 
carry with him his notes, bnt they are not 
truly his own, a part of himself. Yon 
remember the familiar story of the Ger- 
man stadent, who listened to university 
lectures for four years, taking fnll notes. 
On returning homeward, at the close of 
his oourse. with bis notes in his trunk, he 
lost his trunk, and was oompelled to re- 
turn and repeat bis university course. 
There may be no truth in the story, but 
I believe the troth of the principle it 
illustrates. So I still believe in frequent 
reviews and tn examinations, oral and 
written." 

It is an encouraging and hopeful sign 
to Bnd the head of the Board of Regents 
— a board which has in its charge the 
educational interests of this great State 
of New York — speaking in such terms of 
praise of tbe "Dwight method" of in- 
strnction. It is most gratifying to have 
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the Talne and oaefolneei of tbis method 
appreciated in such a qnarter. The 
Chancellor jadgee b; the mle of sonnd 
reason that what has proved the beet in 
the past is likely to prove the best also in 
the present. 

Ik view of the strong recommendation 
tor meroy and clemency aocompanying 
the verdict of gnilty against John Y. 
M'Kane, and in consideration of the more 
or leas frequent expressions of sympathy 
for the " ballot corrupter of Coney Island," 
we- feel called apon to make a protest 
against the nnreasonable and exc«emve 
commiseration indnlged in by many to- 
ward those convicted of crime. 

This is getting to be a serions evil of 
the times, and anless some check is pat 
npon it, we may erpeot in the near fntnre 
to see a premiom placed npon crime, and 
offenders against tiie law elevated to the 
position of heroes. It would seem that 
the more heinoas and revolting the of- 
fense, the larger the number of tiiose 
ready to empathize. We do not refer to 
those honest people who believe the verdict 
to have been agunst the weight of evi- 
dence, but to those who, though fully 
persuaded of the guilt, still allow them- 
selves to be carried away with compassion, 
simply because the unfortunate happens 
to be a man of some education, culture 
and refinement. These deluded sym- 
pathisers seem tor the greater part to 
consist of women. This may be due to 
their more delicate and high-strung sen- 
sibilitiea, but be this as it may, and much 
as we may wish to appear chivalrous, we 
cannot bring ourselves to the point of 
forgiving and making excuses tor a girl 
who can almost daily send letters, often 
accompanied with fresh-cut flowers, to an 



ntter stranger, who has been oonviotad of 
a most cold-blooded murder. This case is 
neither exaggerated nor over colored, but 
took place not many months ago in this 
ci^, and as we are informed is not of in- 
freqaent occurence. 

Perhaps we make too prominent, and 
place too much stress upon the thought- 
less conduct of a few foolish girls, but 
surely we can raise our voice against sen- 
sible and reasonable men who let their 
compasdon go so far as to entirely blind 
them to tiie enormia of the offense. 

Since the day that Foreman Sackett 
annoQuoed in open court the verdict 
against the " Coney Island boss," we have 
frequently heard men of ondoabted in- 
tegrity condoning his offense on the 
ground that he was not an ordinary on- 
caltured and illiterate district leader or 
hoes, but a man of position, and more or 
less refinement and learning. 

Was there ever such an unreasonable 
and wilful waste of sympathy ? Wa, at 
iMst, prefer to expend our compassion 
upon the unfortunates who have had none 
of the advantages that learning affords, 
and whose lot has always been cast among 
those whose ideas of integrity, to say the 
least, are not over clear. 

We do not mean to hold onraelvea out 
as discountenancing Christian chari^, in 
the very broadest meaning of that ex- 
pression, but we do most emphatically de- 
cry and protest against the ever growing 
tendency towards overweening sentimen- 
tality. 

J udge Bartlett in addresnog the 
M'Kane jury, after their verdict, sud : 
" I desire to express my appreciation of 
the manner in which you have performed 
your duty. I believe that your verdict is 
the result of yonr deliberation of all the 
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sridenoe. I ttumk yon for yoor labors, 
ud in thAoking joa I belisre that I Toioe 
the thanke of the entire oommonily." 

We believe that, with the exception of 
a few npholdere and admirers of boeaiain. 
Judge Bartlett did voice the thanks, not 
only of the Mitire oommnnity, but also of 
ill thoae who believe in the repnblioan 
form of government, whose chief foun- 
dation and ooTDer-etone is the free and 
pare nae of the elective franchise. 



BOOK REVIEWS. 

fliBTOBT or Elbctioks im thb Ahbbi- 
OA.N UOLOHIBS. By Oortlandt F. Bishop, 
Ph.D. 

This book is one of a series ot " Studies 
in History, Economics and Public Law," 
issued under the anepioes ot the faculty 
of Political Science in Columbia College. 
It takes np, first the topio of gttural 
elections in the oolooiea, and afterwards 
that of local elections, and as to each class 
exhibits the history of such elections, the 
qnalifications required of electors, and the 
rules of law regulating the management 
ot elections. The book exhibits extensive 
research, and will be found of special in- 
terest and value to students of our politi- 
cal history. 

PRINOIPLM OP COKUON LaW PlbaDIKO. 

By John J. HoKelvey, LL.B. Baker, 

Voorhis & Co., New York. 

This is ao excellent manual npon the 
subject of common law pleading, and will 
prove especially serviceable to stadents 
who have little or no knowledge upon this 



important branch ot 1^^ learning, and 
who desire some clear and elementary 
treatise to explain ito difficaltiee and 
mysteries. 

Oabpab's Pbaotioal Catalogub or 
Law Books. 0. N. Caspar, Milwaukee, 
Wis. 

This, as the compiler says, is a " oom- 
paot, but practically complete, list of 
standard le^ works which are in vogue 
or in general use, stating their latest 
editions and which can now be supplied." 
The various subjects npon whii^ legal 
treatises have been written are given in 
alphabetical order, and ander each topio 
are given the titles of the text-books and 
works of reference which are in general 
use, with the date of the latest edition 
and the price. Thus, a. g., under the 
topio " Corporations " will be found a fnll 
list of the various treatises upon this sub- 
ject. The catalogae contains, moreover, 
ft list et the books which have been pub- 
lished in respect to the law and practice 
of special States ; also a list of the various 
reports ot the different States vrith their 
prices ; also an index to treatises by the 
authors' names. From this description it 
will be apparent how valuable this little 
pamphlet catalogue is to tiie lawyer or 
law student It enables him to learn at 
a glance what are the books relating to 
any particular topic. The price of the 
catalogue is 25 cents, bnt Mr. Caspar 
offers to send a copy to any subscriber to 
Thb Coombkllob, free of charge, if the 
name of Thb Cocnsbllob is mentioned 
in the request. His address is 437 East 
Water Street, Milvrankee. 
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WHAT CONSTITUTES A PATENTABLE SUBJECT MATTER. 

kS ADDBB8B DELITSBBD BEPOBE THE 00NQRE8S OP PATENTS AKD TBADE- 
HARKB, OP THB WOELD'S COLUMBIAN EXPOSITION OP 1893. 

BY BSNJAUra F. LEE, LL.D., 
Ot the Bti of the Snprcnie Court ol tha Unltad Stale* : Laclnier oa Patent Imi in New York Law School. 

States, b; a renew of a few leading oases. 
As the Sapreme Oonrt will soon praoti- 
oall; relinquish its jorisdiotion in patent 
cases and leave the law to be moulded by 
the nine new Oiroait Gonrts of Appeals, 
it is important for the American lawyer 
to know what is the dootrine that the 
Sapreme Conrt has left na, as it is not 
likely that the new tribnnals will erer 
ooneider themselres anthorized to disturb 
it howerer much they might be inclined 
to do so. 

THB ORIGIN OF TES PATENT LAW IK 
EKGLAND. 

At common law an inventor bad no 
right to prevent others from copying his 
invention. If, after years of tbonght, ex- 
periment, and toil, and at great expense, 
he conBtructed a new and neefnl machine, 
any one who wished could avail himself 
of the results of his labors and experi- 
ence, and enter upon the business of pro- 
dauing similar machines. The tendency 



In oonnectioD with any attempt that 
nut; be made to establirii an International 
Patent Iaw or to extend the protection 
given to inventors by means of treaties, it 
becomes a matter of the first importance 
to have clearly onderstood what oonsti- 
tntes a patentable sobject matter. 

The subject is one that from its very 
nature should be the same in every country 
if it should ever oome to be thoroughly 
understood. 

It will be oar aim to show that tbe doc- 
trine laid down by the courts of this 
country in recent years upon this Bnbjeot 
are not as sound and salutary as that 
which prevailed in former days and that 
if tests of interuational application are 
to be adopted, they should not he bor- 
rowed from the existing jurisprudence 
of this country without essential modifi- 
cation. 

We will endeavor to exhibit tbe present 
state of the law upon this subject as laid 
down by the Supreme Court of the United 
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of this state of the Uw was to enoonrage 
seoreoy as to maanfaotitring methods. 

From an early day the English, crown 
claimed the prerogative of graatiDg mo- 
nopolies by Letters Patent, whereby special 
pririleges, such as the right of supplying 
partioalsT oommodities to the king's snb' 
jeots, were granted to indiTidoals to the 
exdnsioa of all others. The oppression 
thna prodaoed led to the eoaotmeBt of 
the statute 31 Jao. 1, o. 8, by which mo- 
nopolies were declared to be illegal and 
void. The statute contained a proviso 
which excepted from its prohibitions tet- 
ters patent granted by the Crown for "the 
sole working or making of any manner of 
new mannfactoret within this realm to 
the first and true inreutor or inventors 
of BDoh mannfiMtnres, which others at 
the time of the making of such Letters 
Patent and grants did not nse, so they 
be not contrary to the law and mis- 
chievous to the State." 

Webster in his work on the English Law 
of Patents (1841), speaking of the word 
" mannfaotures" nsed in this statute, sayn: 

"The various attempts made to suggest 
other terms and to classify all the sub- 
ject matters of letters patent show the 
inadequacy of language to express all 
the minute distinctions that present 
themselves, and afford some color of 
truth for the sentiment of li. Renouard, 
that this branch of jurisprudence may 
be aptty denominated 'the metaphysics 
of the law.' The diffioolty which an- 
donbtedly exists arisee in a great measure 
from the fact of the arts and manufac- 
tures of a country being in a continual 
state of progression, whereby objects of 
skill never before contemplated suddenly 
present themselves, and changtt mott 
minutt cojutitult tke whoU difftrene$ 



betveem a ttu/ul and a uttUat tmwi- 

ft'Ofl." 

PA.Tiirr LAW CHDBB THB OOKSTTEUTIOH 

AND LAWS or THB ONITBD BTATBS. 

The Oonstitntion of the United Statea 
provided (Art. I., Sec. 8) that Congrea 
shall have power *■ to promote the progreas 
of soienoe and useful arts by securing for 
limited times, to authors and inventors, 
the exolnsive right to their respective 
writings and disooveries." 

It is in pursuance of this auUiority that 
the several patent acts have been paaaed 
by Congress. The snbjeot is now regu- 
lated by the IT. S. Rev. Statnles, gg 4883- 
4928. 

It is provided by g 4886 of the Beriaed 
Statutes of the United States that: 

" Any person who has invented or dis- 
covered any new and uuful art, machins, 
manufaeture or eompotitton of mattar, or 
any new and usefhl improwtaant iharaof, 
not known or used by others in this 
country, and not patented or described in 
any printed publication in this or any 
foreign country, before his invention or 
discovery thereof, and not in public nae 
or on sale for more than two years prior 
to his application, unless the same ia 
proved to have been abandoned, may, 
upon payment of the fees required by 
taw, and other due proceedings had, ol>- 
tiun a patent therefor." 

It will be observed that by the English 
statute the subject matter of a patent 
must he a nta manufacfun, while under 
our statute the subject matter is any " new 
and useful art, machine, manufacture or 
composition of matter, or any new and use- 
ful improvement thereof." The meaning 
of the term "new mannfactnre" haa in 
former years been the subject of much dia- 
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enBdon in the Bnglish oonrta, and Qie Bn- 
glish ajgtem of patenta for inveDtioDa hu 
depended upon the oonstmotioD given to 
thftt term. It is obTiooB that the vord 
"maanfaotare" nu; be lued in different 
aenaea — it may mean something made by 
the hand of man, and it ma; alao be nsed 
to designate the practice of making a 
thing or prodaoing a resalt. The English 
oonrta hare given a moat oomprehensire 
meaning to the term, so that, without 
dwelling npon the sabjeot, it may be said 
that the word "manufacture" is held to in- 
elude all that is designated in the Ameri- 
can statnte by the words "art, machine, 
mtmufacture or composition of matter, or 
any new and nsefnl improvement thereof." 
According to our statute it ia frequently 
neoeasary to distinguish between the sev- 
eral Icinds of inventions mentioned in the 
statute. 

In our atatute the word "art" means 
substantially the aame thing aa prooeea. 
The word "maohine" has its ordinary 
popular meaning. The word "manufac- 
ture" haa a much narrower meaning than 
it haa ander the English law, and meana a 
product or thing made, while the term 
"composition of matter" also requires no 
particular definition. Medicinal com- 
pounds, artificial ivory and artificial atone 
wonid be instancea of "compositions of 
matter." 

INTBimON AHD DI8C0TBBT. 

It will be observed that the statnte does 
not merely require that the subject matter 
of a patent should be new, but it must be 
invtiUtd or ditewwtd. Invention implies 
the exercise of a creative faculty in the 
mind, as diatinguiabed from the exercise 
of the jndgment supposed to be possessed 
by persons skilled in the particular art to 



which the anbjeot matter relatea. By fbr 
the greater portion of patents are granted 
for invendons, and not for disooveriea. 
Some writers and judges maintain that 
for the purposes of the law "invention" 
and "diaoovery" are synonymons terms. 
(Simonds on Patents, § 14; Walker on 
Patents, g 3.) 

In Herwin's very instructive work, the 
words "invention" and "diaoovery" are 
considered to have different meanings, 
which are well contrasted. (Merwin on 
Patentability of Inventions, p. %.) The 
anther states that the word "invention" 
may signify (1) the mental act of invent- 
ing; (3) the thing invented; (3) the fact 
that an invention has been made; and (4) 
the faculty or quality of invention. And 
BO of the word "discovery," except that it 
haa not the fourth meaning. 

He draws a distinction between inven- 
tions and discoveries in the objective, that 
is, the second, sense of those words. A 
discovery takes place where the patentee 
has found out a new principle, and has 
made some practical application thereof. 
In the case of a discovery it ia not neces- 
sary to inquire into the mental process by 
which the patentee found out the prin- 
ciple. It is anfiScient that it remained 
unknown until the patentee revealed it 
The question as to whether the patentee 
was the person who first revealed it is a 
question of fact. 

A good instance uanally cited as one of 
a discovery is found in the well-known 
English case of Neilson v. Harford, 1 
Webster Patent Cases, 273. The patentee 
had discovered that a hot blast of air 
thrown into a furnace was more effective 
than the cold blast previously need. It 
had been supposed that the colder the 
blast the hotter the fire, because the fur- 
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aace firea were obeeired to bara better id 
winter than m Bnminer. In re^it; the 
GreB burned better in winter because tbe 
sir ia drier then, not beoauae it Is colder. 
ITeilBon therefore diaoovered the law or 
truth that a hot blast is more effective 
tiian a cold blast in a fomaoe, and he 
described an apparatus for making use of 
this diacovery b; heating tbe air blast 
before it ia directed into the fomaoe. 

The mere principle itself is not patent- 
able. It must be accompanied by an 
apparatus for making nse of the diaooT- 
ery. The apparatus considered by itself 
may be ao simple, and may be so well 
known, that, considered alone, it ooald 
not inrolve invention, and therefore could 
not be the subject matter of a patent; but 
a patent for the discovery of the principle 
and the use of this apparatus, however 
simple, for the purpoae of carrying out 
the principle, forms a proper anhjeot 
matter for a patent. The whole oon- 
stitutes A prooeaa, or in tbe language of 
the statute, an art 

Another inatrnctive case upon the sub- 
ject ia that of Colgate v. Weatem TlnioD 
Telegraph Co., decided by Judge Blatoh- 
ford in the Southern District of New 
York {15 Blatch. 365). That invention 
was a very simple one. It conaiated in 
coating telegraph wire with gntta-percha. 
Wires had been coated with various sub- 
stances from time immemorial, and the 
mere mode of coating could not involve 
an invention, nor oould a coated wire 
possibly have been the subject of inven< 
tion. Bat it appeared that the inventor 
bad discovered the fact that gntta-percha 
was a very perfect non-conductor of elec- 
tricity, and therefore that wires coated 
wiib that aubstauce would be offectoally 



iDsnlated, even when they passed under 
water. The oonrt said: 

"Tbe gist of the invention is the dis- 
covery of the fact that gutta-percha is a 
non-oonduotor of electricity, and tbe ap- 
plication of that Coot to practiosl nae. 
• •**•• 

The claim ia valid, epSA though a tnttaUie 
win eovtred wUh gutta-ptreha exiMted be- 
fore the plamtiff^e invention, if it wat not 
known that gutta-percha woe a non-oon- 
dueior of eleetrieUy, and could be ueed to 
intulate the wire." 

Tbe telegraph wire insulated by gntta- 
percha constituted a new mannfactoie. 

It will not be found to be of great 
practical importance whether we adopt 
the view that there is a clear distino- 
tion between invention and discovery, or 
whether we adopt the opposite view, which 
is forcibly stated in Walker on Patenta, 
g 9, aa foUows: 

"The word 'discovery' does not have, 
either in the constitution or the statute, 
its broadest signifioation. It means in- 
vention in those documents, and in them 
it means nothing else. The 'discoveries' 
of inventors are inventions. The same 
man may invent a machine, and may dis- 
cover an island or a law of nature. For 
doing the first of these thinga, tbe patent 
laws may reward him, beoanse he is an 
inventor, in doing it; but those laws can- 
not reward him for doing either of tbe 
others, beoaase he is not an inventor in 
doing either. The statute provides that 
patents may be granted for four classes of 
things. These are arts, machines, man- 
nfactures, and compositions of matter. 
Kone of these things can be originally 
made known by discovery, as our con- 
tinent was. They are not found, bnt are 
created. They are results of original 
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thought They are ioTentioiu. Laws ot 
nttnre, on the other hand, oan nerer be 
ioTented by man, thongh they may he 
diaoovered by him. When diaeovered they 
may be nb'tized by means of an art, a 
nuobine, a manafootnre, or a composition 
of matter. It ia the inrention of one or 
more of these, for the pnrpose ot utilizing 
a lav of nature, and not the discovery of 
that law, that may be rewarded with a 
patent" 

NO AFFIBHATITB TEST AS TO ISTKKTION. 

Deolining, tberefore, to enter farther 
upon the diecagrion as to whether "in- 
vention" and "discovery" are synony- 
mons terms, we will proceed to consider 
more in detail what coDstitntea a patent- 
able anbjeot matter. 

In Older to be patentable the sabjeot 
matter mast inTolve tiiat mental process 
which is termed invention. No ilGSrma- 
tive mle oan be laid down by which to 
test Uie presence or abaeooe of invention, 
and oases involving this qneation often 
present great difficulties. 

THB OLD RDLB A.B TO WHAT CONBTITOTBD 
A PATRNTABLB INTBHTION. 

In early days the ooart« laid down a 
rule on this snligeot simple, practical and 
earily nuderetood. It was clearly stated 
in 1836 by Ur. Justice Story, in £ar1e v. 
Sawyer, 4 Mason, 6. Beviewiog the doc- 
trine contended for by the defendant be 
says: 

"The whole argument apon which this 
doctrine is attempted to be sustained, is, 
if I rightly comprehend it, to this effect: 

"*It is not sufficient that a thing is 
new and usefol, to entitle the author of 
it to a patent He must do more. He 
must find it out by mental labor and 



intelleotnal creation. If the result of 
accident, it must he what would not 
occar to all persoDs skilled in the art 
who wished to produce the same result 
There mast be some addition to the com- 
mon stock of knowledge, and not merely 
the first use of what was known before. 
The Patent Act gives a reward for the 
communication of that which might be 
otherwise withholden. An invention is 
the finding out by some effort of the 
understanding. The mere patting of two 
things together, although never done be- 
fore, is no invention.' 

"It did not appear to me at the trial, 
and does not appear to me now, tiiat this 
mode of reasoning upon the metaphysical 
nature, or the abstract definition of an 
inventioD, can justly be applied to cases 
under the Patent Act. That act pro- 
ceeds upon the language of eomtmm tense 
and eommoa life, and has nothing myste- 
rious or equivocal in it The first section 
enacts that when any person, etc., shall 
allege that he has 'invented any neto and 
useful art machine, mannEactnre or com* 
position of nutter, or any new and useful 
improvement on any art, machine, man- 
ufacture or oomposition of matter, not 
kaown or used before the application, etc., 
it shall be lawful for the Secretary of 
State to cause Letters Patent to be made 
out etc., granting the exclusive right and 
liberty of making, constructing, using and 
vending to others to be need, the said in- 
vention or disoovery,' etc. The thing to 
he patented is not a mere elementary 
principle or intellectual discovery, but a 
principle put in practice, and applied to 
some art, machine, manufacture or com- 
position of matter. It must be new and 
not knovm or used before the application; 
that is, the party most have found out, 
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creatod or oonstraoted some art, machine, 
etc, or improTement od some art, machine, 
etc., which had not been preTioosly found 
oQt, created or constmcted by any other 
perBon. It is of no consequence whether 
the thing be airople or complicated ; wheth- 
er it be by sooident, or by long, Uboriooi 
thoQght, or t^ an inatsntaneons flaeh of 
mind that it ie first done. Tka law looks 
to iht fact, and not to the process by 
which it 18 aocomplished. It gives the 
first inventor or disooverer of the thing 
the ezclnsive right, and asks nothing as 
to the mode or extent of the application 
of his genioB to oonoeiTe or exeonte it It 
must also be nsefol, that is, it mnst not 
be uoxiooB or misohievons, bat capable of 
being applied to good parposei; and per- 
haps it may also be a jost interpretation 
of the law, that it meant to exolnde 
things absolately ftiroloas and foolish. 
Bat the degree of poeittve utility is less 
important in the eye of the law than some 
other things, though in regard to the in- 
ventor, as a measure of the valne of the 
invention, it is of the highest importance. 
"The first qnestion, then, to be asked 
in oases of tMs nature is whether the 
thing has been done before. In case of a 
machine, whether it has been snbstantially 
oonetracted before; in case of an improve- 
ment of a machine, whether that improve- 
ment has ever been applied to such a 
machine before, or whether it is substan- 
tially a new combination. If it is new, if 
it is uaeful, if it has not been known or 
uied before, it oonstitatas an invention 
within the very terms of the act, and, in 
my judgment, within the very sense and 
intendment of the Legielatnre. I am ut- 
terly at a loss to give any other interpre- 
tation of the act; and, indeed, in the very 
attempt to make that more clear which is 



expressed in anambigooas terms in the 
law itself, there is danger of creating an 
artificial obscurity." 

Webster in bis treatise on Subject Mat- 
ter of Patents (p. 36), pablished in 1841, 
states the substance of the English cases 
as to the amount of invention requisite to 
support a patent ae follows: 

"The general conclusion from them is, 
that any ehange, howtwr minute, if lead- 
ing to a beneficial remtt in the arte and 
manufacture; it sufficient to support a 
patent." 

THB KODBBN BULK AB TO WHAT 00X8X1- 
IDTB8 A PATBNTABLB IKTSNTIOH. 

After a while, however, the oonrta 
showed a tendency to depart from this 
rule and to make inquiry in each case 
as to the nature of the mental process 
required to produce the subject matter, 
and if, in any case, the court came to the 
conclusion that it could be produced by 
the mere exercise of skill, it wonid be said 
not to involve invention and would be 
held not patentable. 

This tendency culminated in the doc- 
trine laid down in the leading case of 
Fearce v. Mnlford, 102 U. S. 113 (1880), 
and which has been reiterated in numer- 
ous other oases. 

This case arose upon Cottle's patent for 
improvement in chains and chain links 
for necklaces, etc. The chwn in qoestioii 
was composed of round closed links and 
open spiral links formed of coils of jewel- 
ers' tubing, which consists of a simple 
tube of gold originally formed aronnd a 
copper wire by causing the wire to be 
eaten out by the action of acids. The 
seam or line of junction along the wire in 
the spiral ooil link was left open instead of 
being soldered together, and by that means 
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« peoaliw elaitioi^ wu giTfln to it The 
ohaia wm formed b; taking a oloeed liok 
Mid then ■printing into it a spiral link, 
and BO on alternately nntil a chaioof the 
desired length was prodaoed. This pecu- 
liar constnction effeoted a jbtj oondder- 
able aaTing in the cost of manofaotnre, 
and at the aame time enabled the wearer 
to pat the chain to a variety of usee, 
owing to the easa with which the parta 
ooaid be detached, as, for instance, a 
necklace oonld be oonverted into brace- 
let^eto. 

One of the claims of the patent was aa 
follows: 

"An ornamental chain for neoklaoea, 
tio., formed of alternate closed links A 
and open spiral links B, substantially as 
ahown uid deeoribed." 

There was evidesoe showing that a 
stmctare like tiie open spiral link itself 
was old, a bracelet having been made 
which might be considered as being of 
itself one large open spiral link. We will 
now quote the language of the oonrt in 
reference to this state of facts. It will be 
seen that the doctrine laid down is a great 
departare from the principle above quoted 
from Mr. Justice Story, and which bad 
been followed tor many years: 

" Leaving the links open after they have 
been sprang into closed links, there being 
no novelty in the links themselves, cannot 
be patentable. It is nothing more than 
the exercise of ordinary mechanical skill. 
If in one of the coroplfunant's chains, 
after the links had been joined, a person 
aboold solder the spirals together or to 
the closed riugs, it could hardly be main- 
tained that a new chain had been in- 
vented. Or if, when thus soldered, the 
soldering should be removed, the change 
would not deserve to be regarded as a 



product of invention. Yet this is sub- 
stantially what the patentee has done. 
His chain niajr have b«&n an tmprovcfiwnf 
on the chains that preceded iL In some 
particulars it doubtlm wot. It left the 
elasticity of the spiral gold tubing more 
free by releasing the link firom the attach- 
ment of the soldering, and it enabled the 
chain to he freely taken in pieces witbont 
injury to its stractnre. But aO improve^ 
m»ni M not invention, and entitled to 
protection as such. Thus to entitle it, 
it muBt ie th« produet of tome txtrciu of 
the inventive facuUiet, and it must in- 
volve something more than what is obvious 
to persons skilled in the art to which it 
relates." 

The Circuit Court had snst^ned the 
patent {13 Blatch. 173), and its decree 
was accordingly reversed. 

The doctrine of this case was reiterated 
in Thompson v. Boisselier (114 U. S. 11), 
where a number of cases are collected. 
In this case also the decree of the Circuit 
Court (19 Blatoh. 73) sustaining the pat- 
ent was reversed. (See also Grant v. 
Wolter, 148 U. 8. 647; Duer v. Corbin 
Cabinet Look Co., 149 U. S. 317.) 

KBQATIVB TESTS OF INVBHTIOIT. 
While we can lay down no affirmative 
rule to test the presence or absence of 
invention, there are a number of negative 
rules which will serve as a sufficient test 
ia the great majority of cases. 
PKODUCI OF KSBE llBCHAinCA.L SKILL 
18 NOT IKTXNTIOH. 

If the subject matter is such that it 
could be produced whenever required by 
any skillful chemist or mechanic skilled 
in the art to which it relates, it does not 
involve invention, and it is not patent- 
able. 
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The case of Pearce v. Mnlford may be 
cited in support of this proposition. 

The case of Atlantic Works v. Bradj, 
107 U. S. 193, is peculiarly in point In 
that case also the decree of the Circnit 
Court snetaining the patent was rerersed. 
Brady had a patent for an improved 
dredge-boat for ezcarating rivers. The 
invention conBisted mainly in attaching 
a screw (which the patentee called a mnd 
fjui) to the forward end of a propeller 
dredge-boat provided with tanks for set- 
tling her in the water. It was operated 
by sinking the boat nntil the screw or 
mud fan came in contact with the mnd 
or sand, which, by the revolution of the 
•crew, was thrown ap and mingled with 
the carrent. Boats with screws in their 
stems, and having similar tanks, had pre- 
viously been used for dredging, by run- 
ning them stem foremost. Mr. Jostice 
Bradley, delivering the opinion of the 
court, uses the following language: 

"The process of development in manu- 
factures creates a cooetimt demand for 
new appliances, which the skill of ordi- 
nary head workmen and engineers is gen- 
erally adequate to devise, and which, 
indeed, are the natural and proper out- 
growth of such development Bach step 
forward prepares the way for the next, 
and each is usually taken by spontaneous 
trials and attempts in a hundred different 
places. To grant to a single part^ a 
monopoly of every slight advance made, 
except where the exeroise of invention, 
somewhat above ordinary mechanical or 
engineering skill, is distinctly shown, is 
unjust in principle and injuriona in its 
consequences. 

"The design of the patent laws is to 
reward those who make some substantial 
discovery or invention, which adds to our 



knowledge and makes a step in advance 
in the useful arts. Such investors are 
worthy of all favor. It was never the 
object of those laws to grant a monopoly 
for every trifling device, every shadow of 
a shade of an idea which would naturally 
and spontaneously occur to any skilled 
mechanic or operator in the ordinary 
progress of manufactures. Such an in- 
discriminate creation of exclusive privi- 
leges tends rather to obstruct than to 
stimulate invention. It creates a class 
of speculative schemers who make it their 
business to watch the advancing wave of 
improvement, and gather its foam in the 
form of patented monopolies, which en- 
able them to lay a heavy tax npon the 
industry of the country, without contrib- 
uting anything to the real advancement 
of the arts. It embarrasses the honest 
pursuit of business with fears and appre- 
hensions of concealed liens and unknown 
liabilities to lawsuits and vexatious ac- 
countings for profits made in good faith." 

A RSSCLT OSTAIlfED BT BIKFLS IIBAMS 
HAT, HOWEVER, BE AtT INTSMTION. 

Where a particular result long desired 
and sought, but never attained, hae at 
last been achieved by means of great 
nmplicily, the simplicity of the means 
will not prevent the subject matter from 
being patentable. After the problem is 
solved it may seem that it could have 
been done by any one possessing technical 
skill, but the &ct that it had been often 
previously sought without avail, will go 
to prove almost conclusively that inven- 
tion was involved. Smith v. The Good- 
year Dental Vulcanite Co., 98 U. S. 186, 
is a leading case in support of this propo- 
sition. In that case the court says (p. 
495): 
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"Undoubtedly tbe reanlts or oonae- 
qnencea of s proceee or monafactare mfty 
in some caaes be regarded m of impor- 
taooe when Uie inqairy ia wbether the 
proceea or tDannfactnre, eibibits idtoq- 
tion, tbongbt, and ingennit;. Webster, 
oa the snbjeot matter of patents, p. 30, 
says: 'The ntilit; of the change, as ascer- 
tained by its conseqneoces, is the real 
practical test of the safficiency of an 
inreDtion; and sinoe the one cannot exist 
without the otiier, the existence of the 
one may be presnmed on proof of the 
exiatenoe of the other. Where the utility 
is proved to exist in any degree, a saf- 
ficiency of invention to support the pat- 
ent mast be presumed."* 

Another leading case on this snbjeot is 
Loom Go. V. HiggiUH, lOS U. S. 680. This 
suit ma fonnded npos Webster's patent 
for "improvement in looms," especially 
adapted for the weaving of carpets. Mr. 
Jnstice Bradley, in delivering ttie opinion 
of the oonrt, says:- 

" It is further argued, however, that, 
sapposing the devices to be sufficiently 
described, they do not show any inven- 
tion; and that the combination set forth 
in the fifth clum is a mere aggregation 
of old devices, already well known; and 
therefore it is not patentable. This ar- 
gnment would be sound if the combina- 
tion claimed by Webster was an obvious 
one for attaining the advantages proposed 
— one which would occur to any mechanic 
skilled in the art. But it is plain from 
tbe evidence, and from the very fact that 
it was not sooner adopted and used, that 
it did not, for years, occur in this light to 
eren the most skillful persons. It may 
have been ander their very eyes, they 
may almost be said to have stumbled 
over it; but they certainly failed to see 



it, to estimate ite value, uid to bring it 
into notice. Who was the first to see it, 
to understand ite value, to give it shape 
and form, to bring it into notice and 
urge ite adoption, is a qnestion to which 
we shall shortly give our attention. At 
this point we are constrained to say that 
we cannot yield our assent to the argu- 
ment that the combination of the difier- 
ent parte or elemente for attaining the 
object in view was so obvious as to merit 
no title to invention. Now that it has 
succeeded, it may seem very plain to any 
one that he could have done it as well. 
This is often the case with inventions of 
the greatest merit It may be laid down 
as a general rale, though perhaps not an 
invariable one, that if a new combination 
and arrangement of known elemente pro- 
duce a new and beneficial reenit, never 
atteined before, it is evidence of inven- 
tion. It was certainly a new and osefnl 
result to make a loom produce fifty yards 
a day, when it never before had produced 
more than forty; and we think that the 
oombination of elemente by whidk this 
was effected, even if those fjemente were 
separately known before, was invention 
sufficient to form the basis of a patent." 
The case of Consolidated Valve Go. v. 
Crosby Valve Go., 113 U. S. 1&7, is also 
in point. Bichardson, the patentee, had 
a patent for an improvement in steam 
safety valves. Nnmerons prior existing 
steam safety valves were put in evidence 
for the purpose of invalidating the pat- 
ent, and tbe decree of the Circuit Court 
was against the inventor; but tbe Su- 
preme Court, reversing the decree of the 
Circuit Court, held that the fact that the 
prior valves were not need, and the speedy 
and extensive adoption of Richardson's 
valve, supported the conclusion that the 
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latter iru sorel and patentable. Hr. 
Justice Blatohford, delivering the opinion 
of the court, nys (p. 179): 

** Biohardson's invention broaght to boo- 
oess what prior inventors had essayed and 
partly accomplished. He nsed some things 
which had been naed before, but he added 
jnst that which was neoessary to make the 
whole a praotioally valuable and eoonom- 
ioal apparatus. The tact that the known 
valves were not used and the speedy and 
extensive adoption of IKchardson's valve, 
are facta in harmony with the evidence 
that his valve contains jnst what the prior 
valves laok, and go to support the oondn- 
sion at which we have arrived on the 
qnestion of novelty." 

(See also Krements v. S. Oottle Oo^ 148 
IT. S. 556.) 

SUBSTITOTIOir OF KATRHIAL8. 

The substitation of one material for 
another is not luuaSjf Uie exercise of 
invention, although the substituted ma- 
terial may be better adapted to the pnr- 
poee. 

The principal oases on this sntiject are 
Hotchkiss V. Greenwood, 11 How. M8; 
Hicks V. Kelsey, 18 WalL 670; and Smith 
V. The Ooodyear Dental Vulcanite Co., 93 
TT. 6. 486. In the last oase former cases 
are reviewed, and the law upon the aub- 
jeet is very dearly stated by Ur. Jostioe 
Strong, as follows (p. 493): 

"Among these (defenoes) the one per- 
hapa most earnestly urged is the averment 
that the device described in the speciBca- 
tion was not a patentable invention, but 
that it was a mere substitation of vulcan- 
ite for other materials, which had pre- 
viously been employed as a base for 
artificial sets of teeth — a change of one 
material for another in the formation of 



a prodoot. If this is in truth all that the 
thing described and patented waa; if the 
devioe was merely Uie employment of 
bard mbber for the same use, in snbstan- 
tially the same manner, and with the 
same eftect that other snhatanoea had 
been used for in the mann&ctare of the 
same articles, it may be conceded that it 
oonatitnted no invention. So much is 
decided in Hotchkiss v. Greenwood, 11 
How. 248. Bnt such is not our under- 
standing cA the device deecribed and 
claimed. • • • • • 
"We have, therefore, considered tbii 
branch of the oase without partioular 
reference to Hotchkiss v. Greenwood, 11 
How. 248. The patent in that case was 
for an improvement in making door and 
other knobs for doors, locks and fami- 
ture, and the improvement consiBted in 
making them of clay or porcelain, in the 
same manner in which knobs of iron, 
brass, wood or glass had been previously 
made. Neither the clay knob nor the 
described method of attaching it to the 
shank was novel. The improvement, 
therefore, was nothing more than the 
substitution of one material for another 
in conatmoting an article. The clay or 
porcelain door-knob had no properties or 
functions which other door-knobs made 
of different materials had not It waa 
cheaper and perhape more durable; but 
it could be applied to no new use; and it 
remedied no defects whioh existed in 
other knobs. Hence it was mled that 
the alleged improvement waa not a pat- 
entable invention. The case doea decide 
that employing one known material m 
place of another is not invention, if tfae 
result be only greater cheapness and du- 
rability of the product. Bnt this is aU. 
It does not decide that no nae of one 
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nuterial in Ilea of another in the fomu- 
tion of a mannfoctnre oHi, in uiy case, 
amonnt to inTeotion, or be the snbjeot 
of » patent. If nioh a snbetitatioii in- 
Tolvea a nev mode of conatniotion, or 
derelope new nsea and properties of the 
article formed, it ma; amoant to inven- 
tion. The BabatitatJon may be some- 
thing more than formal. It ma; require 
contriTanoe, in which oaae the mode of 
making it would be patentable; or Hie 
remit may be the production of an anal- 
<^as but substantially different manu- 
facture. This was intimated very clearly 
in the oaae of Hicks v. Kelsey, 18 Wall, 
670, where it was said, 'The use of one 
material instead of anotiier in oonstmot- 
ing a known maohine is, in most oases, 
so obrionsly a matter of mere meohanioal 
judgment, and not of invenldon, that it 
cannot be called an inrention, unless 
some new and useful result, as increase 
of e£Boienoy, or a decided saving in the 
operation, be obtained.' But where there 
is aome such new and useful result, where 
a machine bos acquired new functions 
and useful properties, it may be patent- 
able as an invention, thoagh the only 
change made in the machine lias been 



supplanting one of its materials by an- 
other. This is tnie of aU oombinations, 
whether they be of materials or processes. 
In Crane v. Price, 1 Webster Patent Oas. 
898, where the whole inventioD consiBted 
in the substitution of anthracite for bitu- 
minoQS coal in combination witii a hot- 
air blast for smelting iron ore, a patent 
for it was sustained. The doctrine as- 
serted was that if the result of the sub* 
stitution was a new, a better, or a clieaper 
article, the introduction of tiie substituted 
material into an old process was patent- 
able as an invention. This case has been 
doubted, but it hat not been overruled; 
and the doubts have arisen from the 
nnoertainty whether any new reenlt was 
obtained by the use cd anthracite. In 
Kneass v. Schuylkill Bank {i Wash. 9), 
the use of steel plates instead cf copper 
for engraving was held patentable. So 
has been tiie flame ctf gas instead of the 
flame of oil to flnidi cloth. These oases 
rest on the fact that a saperior prodoot 
has been the result of the substitution — a 
product that has new capabilities and that 
performs new function s." 

(7b bt continued.) 
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FLKASIHGMO 

§ 531, The court may strike oat a com- 
plaint for the plaiatifl's refmal to give a 
bill of partionlars when bo ordered. The 
common law rnle so provided, and it has 
not been aboliahed. (Oroas v. Olark, 87 
N. Y. 27S.) An order grantdng a bill of 
particalara is not reriewable b; the Ooort 
of Appeals, nnleoa it be clearly beyond the 
power of the coart granting it. (Wit- 
kowski V. Paramore, 93 K. Y. 467; oee 
Case V. PhariB, 106 N. Y. 114.) 

The power to order a bill of partioalars 
extends to all kinds of actions, and the 
scope of the order is ordinarily a qnestion 
of discretion. (Oanard v. Franoklyn, 111 
N. Y. 611.) 

The office of a hill of particalars is to 
apprise the defendant of the items whioh 
the plaintiff intends to prove upon the 
trial and to restrict his proofs to the mat- 
ters specified. It is bat an amplification 
of the oomplfunt. The merits of the case 
cannot be inqnired into upon a motion 
for such a bill, nor can the sufflciency of 
the bill be determined b; the allegations 
of the answer. (Matthews v. Hnbbard, 
47 N. Y. 42a) 

The power of the Snpreme Court to 
order bills of particnlars extends to all 
descriptions of actions, and it may be 
exercised either for plaintiff or defendant. 
(Dwight V. Germania Co., 84 N. Y. 493.) 
Snch bills ore not confined to actions in- 
Tolving an aoconnt or to actions for the 



reooTory of money demands arinng opoa 
contract. They have been ordered in 
aotiona of libel, slander, trespass, trover, 
escape divoroe, mm. eon,, etc., in the 
discretion of the court. (Tilton v.Beecher, 
69 N. Y. 176.) 

§§ 63a, 633. The word "dnlj," and 
that word only, shoald be used in plead- 
ing nnder the mles prescribed by these 
sections. 

§ 634. This section is not applicable in 
its strict import when the liability of the 
party by the terms of the instrament ia 
conditional and depends on extrinsic 
facts. In snch a case those fltcts mnst 
be averred. (Tooker v. Amoax, 76 N. 
Y. 397; Browne v. Taylor, id. 664.) 

Thns in sning an indorser on a negoti- 
able instrument, it is not snffloient simply 
to set forth a copy of the instrument and 
allege that a certain sum is due, bat de- 
mand and notice mnst be pleaded. It 
a»«m», also, that the complaint must al- 
lege the making of the note by the person 
sought to be charged as the maker, and 
show that the plaintiff is the owner and 
holder. (Oonkling v. Oand&ll, 1 Abb. 
Dec, Ct. App. 423; see 76 N. Y. 397.) 

%% 637, 638. A aham anttoer is one 
whioh is faltt in fact. Knowledge of the 
law will not, therefore, disclose this objeo 
tion, but only knowledge of the facta, 
which the court, of course, is not pre- 
sumed to have. Hence the plaintiff must 
show this defect by affidavits. 
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The defendant miy meet these effidftTitt 
by ooanter-affidavits sopporting the trnth- 
fiilnen of the answer or defenee. If he 
pats in no oounter-atBdaTits or only an 
eradTe affldarit, the plaintifTs motion 
wonld ordinarily be granted. It is held, 
however, that a general or specific denial 
in an answer will not be stricken ont as 
sham. (Bobert Gere Bk. v. Inman, 6 N. 
Y. Snpp. «7.) 

A whole answer may be stricken ont or 
any defense therein, bnt a oonnterchum is 
not r^arded as a defense and oanuot, 
therefore, be stricken ont of the answer. 
(Strong V. Spronl, 53 K. Y. iAt; Martin 
V. Erie Co., 16 Hnn, 61.) 

A frivobnu pUading is assumed to be 
true, bat is palpably insnffioient in law. 
As knowledge of law discloses this defect, 
DO aiBdaTits are needed to show it, bnt 
ttie motion is based simply on the plead- 
ings. Frivolous pleading amounts really 
to trifling with the oonrt. The ground 
of objection is the same as that for which 
demurrer is taken, viz., legal insnffioi- 
enoy; bnt we demur when the question 
will bear argument, we move for jndg- 
ment when the insufficiency is plain and 
palpable. (See Strong v. Spronl, 63 N. Y. 
497; Cook r. Warren, 88 N.Y.37; Erving 
«. Mayor, 131 N. Y. 13S.) 

A pleading cannot he declared frivolous 
where argument is necessary to show its 
weakness. (Barney v. King, 13 N. Y. 
Sapp. 68&.) 

g Ml. Where the complaint is for 
fraud, the action is not maintainable on 
the ground of mutual mistake. (MoMiohael 
V. Kilmer, 76 N. Y. 36 ; Barnes v. Qaigley, 
69 N. Y. 266.) 

But where a canae of action on contract 
is snffloiently alleged, allegations of con- 
version are snrplasage and may be disre- 



garded. (Tugman v. Steamship Co., 76 
N. Y. 207; Oonanghty *. Nichols, 42 N. 
Y. 83.) 

§643. As to amendments "of course," 
see Brown v. Leigh, 49 N. Y. 78 ; McQneen 
V. Baboock, 3 Abb. Dec. 129. When a 
demurrer has been served, it cannot be 
withdrawn and an answer served in its 
place, under this section. (Smith v. 
Laird, 44 Hun, 680; Wise v. Oessner, 47 
Han, 306; Oashman v. Reynolds, 123 N. 
Y. 138.) 

g 545. Irrelevant matter mast be such 
as to the moving parti/ j it is not snfflcient 
that it be such as to some other par^. 
(Hagerty v. Andrews, 94 N. T. 196.) 

g S46. While the opposite party may 
move to make a pleading more ^Bnito 
and certain, he is not bound to do so. 
This bnrden may not be cast npon him 
by the fault of the other party. (Olark 
V. Dillon, 97 N. Y. 307.) 

ABRB8T AND BAIL. 

§ 648. The writ of ne exeat is abolished, 
but the remedy is continoed by order under 
§650. 

It two or more causes of action are 
united in the same complaint, each of 
them must be such as by itself would 
warrant an order of arrest (Tel. Oo. v. 
Middleton.80 N. Y. 408; Knight v. Abell, 
48 Hnn, 606.) 

More than one order of arrest cannot, 
in general, be allowed for the same cause 
of action; but a second, and even a third 
order has been sanctioned in some oases, 
wlien they plainly appeared not to be 
vezatiouB. (Ewart v. Schwartz, 16 J. & 
Sp. 390; Citizens' Bk. v. Vorhis, 89 Hon, 
24.) 

An order of arrest is obtainable in a^ 
action for a personal injury caused by 
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nugligeooe. (Rittennsn v. Ropes, 30 J. 
It Sp. 236.) Also in on action for in- 
dnciug workmen to strike and for boy- 
cotting. (Old Dom. S. Co. v. UoEenna, 
18 Abb. N. 0. 363.) Also for frand. 
(O'Shea v. Kohn, 33 Hun, 114.) Wben 
a fraad is charged, inaooenoe is pre* 
sumed, and where the eVidenoe is eqnally 
as consistent with innocence as with gnilt, 
the former meaning must be ascribed to 
it (Morria v. Talcott, 96 N. Y. 100.) 

§ 649, Par. 3. The hand prored tnnst be 
actual, not merelj constmctive. (SherrjU 
Co. V. Harwood, 30 Hnn, 9; Striken v. 
Meyer, 94 N. Y. 473.) 

The words "in fidaciaryoapaoity'' mod- 
ify all the words "factor, agent, broker, or 
other person. " (Decatar i>. Goodrich, 44 
Hun, 33.) When the relation between 
such persons and the principal is that 
of debtor and creditor, the agent is not 
deemed to act in a "Bdnciary capacity." 
Thus where it was the practice of a 
factor, under a general usage of trade, 
to mingle the proceeds of sales, wben- 
erer made, indiscriminately with his own 
funds, and to pay by his check at the end 
of each week for all merchandise deliv- 
ered that week, whether sold or nnsold, 
it was hold that the relation was not 
a "fiduciary" one, bat that of debtor and 
creditor. (Donovan v. Connell, 9 Civ. 
Pro.B. 223.) 

An express averment in the complaint 
that the money was received by an agent 
in a fiduciary capacity is not neoessury; 
a statement of facts showing that it was 
80 received is sufficient The objection 
that this matter is not properly pleaded 
must be raised ou the trial; it will not be 
heard for the first time on appeal. (Uoffatt 
V. Fulton, 132 N. Y. 507.) 

g 660. An action for acconnting be- 



tween partners aathorisea a m exeat order. 
(Bnsign v. Nelson, 14 Civ. Pro. B. 433.) 

§ 563. A defendant may be arrested io 
an action broajcht here upon a judgment 
recovered in another State, if he might 
have been so arrested if the original ac- 
tion had been brought here. (Baxter v. 
Drake, 86 N. Y. 603; Leach v. Unde, 35 
N. Y. Sup^ 1043.) 

§ 553. A married woman is subject to 
arrest for a willful injury to property 
done by her in the management of her 
separate business. (Ifnsur «. Miller, 17 
J. & Sp. 468.) 

§566. In an action on a contract against 
partners, to justify an arrest of any defend- 
ant it is necessary to prove that he actually 
and individually participated in the ft«nd. 
(Bacon v. Kendall, 17 J. & Sp. 133.) 

I 657. When facts are positively stated, 
the affiant need not state the source of bis 
knowledge or the grounds of his belief; 
aliter, if he swears on information and 
belief. (Pierson v. Freeman, 77 N. Y. 
689.) 

If judgment be rendered against a de- 
fendant and he be charged in execution, 
the provisional order of arrest is eztio- 
gaisbed, and it is not revived by a re- 
versal of the jndgment The defendant, 
being discharged from execntion after the 
reversal, cannot be held under the original 
order of arrest (People v. Bowe, 81 N. 
Y. 48.) 

g 659. The party cannot be one of the 
two suretiea, but he may sign vrith his 
sureties. (Morss v. Hasbronck, 10 Abb. 
N.C. 407; O'Shea v. Kohn, 33 Han, 114.) 

An order, upon the eonunt of the par- 
ties, vacating an order ol arrest, is no^ 
withont more, such a "final decisiou'* 
against the right to the order of arrest 
as will support an action on the nnder- 
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taking. (Halleii v. Jones, 31 N. Y. 

Snpp. 943.) 

§ 667. Upon appeal from order deny- 
ing a motion to vacate an order of arrest, 
the Conrt of Appeals will not reriew tlie 
order, irben the faots proved, or the legiti- 
mate inferenoea from those fiwts, fornish 
some endeaoe tending to establiah tiie ex- 
istence of one oi the groonds of arrest. 
Bnt when there is no evidenoe legiti- 
mately tending to establish snch a oon- 
olnsion and the natural iuferenoee from 
the faota do not necoMariljr lead to the 
presumption of a frandnlent intent, a 
qneation of law is preaented for that 
court (Morriee. Taloott, 96N. Y. 100.) 

§ 57^. See HaTemejer Co. v. Tanssig, 
44 Hun, 475; Ryaa v. Crane, 18 Civ. Pro. 
B. 431; Qellar v. Baer, id. 433; Wright v. 
Grant. 11 id. 407; Sweet v. Norris, 110 
X. Y. 668; Bedner v. Jewett, 3S K Y. 
Supp. 278. 

§675. It the eherifl ti^es security other 
than the law authorizes, it is void; as if 
he exacta an undertaking for a larger 
sum than that specified. (Toles v. Adee, 
84 N. Y. 223, %34; Cook v. Frendenthal, 
80 N. Y. 305.) 

g 581. Where the sheriff is discharged 
l^ the allowance of bail, the court has no 
power to renew his liability. (Lewis v. 
Stevens, 93 N. Y. 57.) 

g 686. This applies to a case where a 
person deposits money for the benefit of 
the defendant. It was formerly held that 
it became the defendant's money by the 
loan, and was subject to attachment in a 
snbeequent suit against him, which at- 
tachment would hold the money if the 
suit in which the deposit was made failed. 
(Salter v. Weiner, 6 Abb. Pr. 191.) 

g 601. No demand need be made before 
aning the sureties, and they are not re- 



lieved by the bankmptoy of their prin- 
cipal. (Wilson V. Field, 37 Hun, 46.) 

INJUNOTIOK. 

g 603. An order of General Term, af- 
firming an order granting a temporary 
injunction, is not reviewable in the Court 
of Appeals, except where it plainly ap- 
pears on the face of the complaint that 
the case is one in which by settled adju- 
dication the plaintiff, on t^ facts stated, 
is not entitled to the relief of a final 
injunction. In all other cases the grant- 
ing of the order rests in the sound di^ 
oreUou of the court of original jurisdic- 
tion, subject only to review by General 
Term. (Hodson B. Tel. Co. v. Water- 
vliet Co., 131 N. Y. 397; McHenry v. 
Jewett, 90 N. Y. 68; Strasser v. Moonelis, 
108 N. Y, 611.) 

Courts wilt not in aJl cases interfere by 
injunction to restrain the continuance of 
an illegal trade or business; for plaintiff 
to have a right to such relief, it must 
appear that the business is dangerous to 
life, or detrimental to health, or the oc- 
casion of great poblio inconvenience. 
(Health Dep. v. Purdon, 99 N. Y. 237.) 

g 606. A jodgo of the N. Y. Court of 
Common Pleas is not a "conn^ judge" 
within this provision, and an injunction 
order granted by him in an action in the 
Superior Court is void. (People v. Edson, 
30 J. & Sp. 63.) 

g 620. Defendant cannot have damages 
assessed until appeals are determined, as 
until then there is no final decision that 
the plaintiff is not entitled to the injunc- 
tion. (Musgrave r. Sherwood, 76 N. Y. 
194.) 

The fees of counsel for services in pro- 
caring a dissolution of an injunction, and 
in attending a reference t« assess damages 
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coneeqaent thereon, are alloved, but gnch 
fees iDcurred on the trial of the iBsae in 
the aotJOD are not allowable, anless they 
are incurred solely or principally in con- 
sequence of the injanction. (Newton v. 
Rassell, 87 N. Y. 627. See farther as to 
damages Bandall v. Carpenter, 88 N. T. 
393; Lyon v. Hersey, 32 Hnn, 497; Hoi- 
comb V. Bice, 119 N. Y. 698.) 

ATTACHMENT. 

g 635. In an action to compel a tmstw 
to account and pay over the sum found 
due and to oonvey to plaintiff the trust 
estate, no attachment will lie, since this 
is not an action for a sum of money only. 
(Thorington v. Merrick, 101 N. Y. 6.) 

A salt on a judgment of another State 
is a suit on contract. (Naaro v. Oil Co., 
36 Hnn, S96.) 

So a judgment for a tort is to be deemed 
a contract. (Mfg. Co. v. Mayor, 108 N. 
Y.a76.) 

Attachment is allowable tn an acUon 
for damages for obtaining goods by fraud- 
ulent representations, as being an injury 
to property. (Card Co. v. Searing, 47 
Hun, 237; Whitney v. Hirach, 39 Hun, 
325.) 

1 636. Allegations in an affidavit to 
show fraud may, though weak, be suf- 
ficient to give the court sufficient power 
to decide &it fraud existed, and if it so 
decides and awards the attachment, its 
action is not reriewable in the Court of 
Appeals. (Nat. Park Bk. v. Whitmore, 
104 N. Y. 297; WenBell v. Morrissey, 116 
N. Y. 666.) 

Affidavits may be on information and 
belief, but the sources of information and 
grounds of belief must be so stated that 
the judge can see that the belief has 
a proper basis to rest upon. (Bnell v. 



Van Camp, 119 N. T. 160; Hodgman v. 
Barker, 128 N. Y. 601.) 

Par. 1. If the affidavit does not show 
these facts, vis., that the pluntifl is en- 
titled to recover the sum stated, over and 
above all connterclwms known to him, 
the judge has no jurisdiction to grant the 
warrant. (Ruppert v. Hang, 87 N. Y* 
141; Thorington v. Merrick, 101 N. Y. 
6.) "Known to him," means known to 
plaintiff, and if an f^^t or attorney 
swears to the affidavit, he must not swear 
as to his own knowledge, bat as to the 
plaintiffs knowledge. (Murray v. Hankin, 
3 Civ. Pro. R. 342.) 

An agent or attorney swearing to a 
plaintiff's knowledge, must set forth facts 
showing how he himself bos knowledge 
that the alleged snm is due over all 
oonntercltums known to the plaintiff. 
(Cribben v. Schillinger, 30 Bun, 248; 
Smith V. Arnold, 83 id. 484; Babl r. 
Ball, 41 id. 61.) But when the agent 
can be presumed to have each knowledge 
from the nature of his position, dnties, 
etc., he need not show how he gained 
such knowledge. (Amer. Bk. v. Voisin, 
44 Hun, 86.) 

§ 638. Publication in one paper on the 
30th and in the other one on the Slat 
day after the granting of the order is 
not sufficient and the warrant will be 
vacated. (Taylor v. Tronooso, 76 N. Y. 
599; see idso Uojarrieta «. Saeni, 80 K. 
Y. 648.) But voluntary appearance within 
thirty days is equivalent to a service of 
snmmoDs. (Catlin v. Rioketts, 91 N. Y. 
668.) Substituted service is not suffloient 
under this section. (Bogart v. Sweiey, 
26 Hun, 463.) 

When the 30th day is Sunday, service 
on the next day is sufficient. (Gribbon 
V. Freel, 93 N. Y. 93.) 
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If publication be began within thirty 
days and the plaintiff Tolnntaril; appear 
after thir^ daye and consent to entry of 
judgment, and pablication be then dis- 
continned, the attachment will hold good. 
(Tnller *. Beck, 108 N. Y. 366.) 

g 644. The ^eriff may ezerciee a rea- 
sonable disoretion aa to tiie amount of 
property to be attached and held by him. 
(Wehle V. Conner, 83 N. Y. 281.) 

Wages for sixty days, necessary for fam- 
ily support, are not attachable. (McCnl- 
longh V. Beilly, 34 Hun, 157-) 

Railroad bonds in the possession of a 
Traat Oompany were delivered to the 
sheriff upon his threat to break open the 
safes of the company and take them by 
force nnlesa they were delivered. SM, a 
good attachment, though the sheriff re- 
delivered the bonds to the company to 
keep for him. (Coffin v. Constntction 
Co., 19 Abb. K. C. 388.) 

Uoney deposited with the clerk of the 
court, in lien of an nndertaking on appeal, 
may be attached in an action by a third 
person against the depositor. It is, how- 
ever, subject to the claim of the respond- 
ent in the appeal. (Dnnlop v. Fire Ins. 
Oa, 74 N. Y. 145.) 

§ 647. This section does not apply to 
shares owned by a non-resident defendant 



in the stock of a foreign corporation. 
The stock is not deemed to be within the 
State in such a case, but has its leg^ 
tittu elsewhere. (Plimpton r. Bigelow, 
98 N. Y. 692; see Douglass v. Pheniz 
Ine. Co., 188 N. Y. 809.) 

g 649, Par. 2. Tlie only way now to 
attach a promissory note, bUl of ex- 
change, etc, is to take it into the sheriff's 
actual custody. Nothing else will moke 
a levy. (Anthony v. Wood, 96 N. Y. 
180.) 

Bat this is not tnie when the note is in 
possession of a pledgee. The pledgor's 
interest is then attached in the mode 
prescribed in subdivision 3 of this sec- 
tion. (Warner v. Fourth Nat. Bk., 115 
N. Y. 261.) 

The proper way to attach a judgment is 
to serve a copy of the warrant and notice 
on the jadgment debtor, and not to serve 
it OD his attorney; bat where the jndg- 
ment debtor is dead, it must be served 
on his personal representatives. {In r» 
FUndrow, 84 N. Y. 1; 8. 0., 92 id. 266.) 

A prior equitable assignment of a claim 
in the hands of a garnishee is a bar to on 
attachment, notwithstanding no notice of 
such assignment has been given to the 
garnishee. (Williams r. IngersoU, 89 N. 
Y. 508.) 
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§ 269. A will, the oontenta of which 
were nnderstood \tj the testator and 
which was ezecated with all the required 
lonnalities, is valid utd wilt be admitted 
to probate, al&oagh it is written in the 
English language, which the testator did 
not underatwid. Will of Walter, 64 Wis. 
187. 

§ 365. Thongh a will be very informal, 
it will be admitted to probate if it shows 
a complete testamentary purpose and ia 
pr(^>erly ezecated, notwithstanding the 
fact that the testator expressed an inten- 
tion to execute a more formal instrument. 
Matter of fieebe, 6 Dem. 43. See Aah v. 
Ash, 10 Jut. N. S. 142. 

§ 366. " The unnecessary addition of a 
seal does not change the essential char- 
acter of the instrument or justify treating 
it as in part a will and in part a deed." 
Wnestbofl v. Qermania Life Ins. Co., 107 
N. Y. fiSO. 

% 372. Upon the distinctions between 
wills and other instruments, and as sup- 
porting the principles laid down in the 
text and in the Irading oases, see Reed's 
Executors v. Hazletou, IS Pao. Kep. 177 
(Kan.); Diefendorf v. Diefeudorf, Vii N. 
Y. 100; Leonard v. Keblor's Adm., 34 N. 
E. Rep. 668 (Ohio); Campbell v. Morgan, 
68 Hun, 490; Worley v. Daniel, 10 S. £. 
Rep. 938 (Ga.); MoKinnon v. McKinuon, 
46 Fed. Rep. 713; Creil v. Codman, 164 
Mass. 464; Lines v. Lines, 21 At). Rep. 
809; Brumley v. Mitchell, 30 N. if. Rep. 
80. 



§ 281. The roles, stated in the text, aa 
to the incorporation into a will of extra- 
neons documents referred to in the will, 
are recognized in England and in most 
of the States of this country. Goods of 
McGregor, 60 L. T. Rep. 840; Symes v. 
Applebe, 67 L. T. Rep. 699; Pston t>. 
Ormund (182), P. 347; Baker's Appeal, 
107 Pa. 8t 381; Fickle t>. Snapp, 97 Ind. 
387; Goods of Kehoe. 3 L. B. Ir. 13. 

Bat in New York it is said that s paper, 
which is of a testamentary nature and 
which is not itself executed as required 
by the statute, cannot be taken aa a part 
of a will, even thongh it be referred to in 
the will for the purpose of making it a 
part thereof. An extrinsic memorandom, 
however, referred to in the will U> identify 
a thing tpeeificaUy gimn might be taken 
into consideration. Booth v. The Baptist 
Ohuroh, 126 N. Y. 216, 247; in re Uon- 
way's Will, 124 N. Y. 466; Robert v. 
Coming, 89 N. Y. 225; Williams v. Free- 
man, 83 N, Y. 669. 

g 299. It is provided by statute in New 
York that, whatever formalities in the 
flxecation of a power may be reqaired by 
the language creating the power, no for- 
malities need be observed in its execotion 
more strict than those neoedsary to convey 
the estate affected by such power. N. Y. 
B. S. (8th ed.), p. 2460, g 119 (1 B. S. 
736). 

g 308. In Kew York every person, who 
signs the testator's name to any will by 
his direction, is reqaired by statute to 



ovGoO'^lc 



THK COUNSELLOR. 



1T7 



vrite hU OTn name u a witness. His 
faQare to do so, hoTever, does not inTali- 
date the will, nor iiuuq)acitste him from 
testifying respecting the ezeoatioD of the 
will; bnt it makes him liable to a for- 
future of tSO, to be recovered by any 
person interested in the property devised 
or bequeathed, who shall sue tor tdie 
same. B. S. (8th ed.), P- SS48 {2 B. 8. 
64), § 41; Bobins v. Coryell, 27 Barb. 556; 
JaelcBon v. Jaokeon, 8fl S. Y. 153. 

§312. Snbeoription by the testator after 
the attestation claase meets the require- 
ment of the N. Y. Btatate. Yoanger v. 
Dnffle. 84 N. Y. 686; Matter of Dagger, 
17 HuQ, 127. See also, as to testator's 
signatore. Goods of French, 38 L. B. Ir. 
433; Fritz v. Tamer, 46 N. J. Eq. 616; 
Hatter of Will of Booth, 197 K. Y. 109; 
In r» MoEtwune, 18 N. J. Bq. 499. 

g§ 3a6-33a A sabstantlal compliance 
with the Btatntee prescribing the formal- 
ities to be observed in the execution of 
wills is enfBoient. In n Voorhis, 125 N. 
Y. 765; Re Williams' WUl, 16 N. Y. Supp. 
8^; Bobbins v. Bobbins, 26 Atl. Sep. 
676. But if the witnesses Bign before the 
testator and not after, though all the acts 
of ezeoution be performed as one trans- 
action, the will is not properly executed. 
There is nothing to attest until the tes- 
tator has signed the will. Brooks v. Good- 
son, 87 Ga. 379; Simmons v. Leonard, 18 
8. W. Bep. 280; Matter of McUulkin, 6 
Dem. 847; Jackson r. Jackson, 39 N. Y. 
163; Sisters of Oharity r. KeUy, 67 N. Y. 
409. Some courts, however, hold that, if 
it be all one transaction, the order as to 
time in which the eignaturee are written 
is immaterial. O'Brien v. Gallagher, 36 
Conn. 229; Miller v. McNeil, 36 Pa. St. 
217. 

g 881. In New York one of the wit- 



nesses may, at Qte reqcest of the other 
who is at the time nnable to write, sign 
the name of such other witness to the 
wilL In re Strong's Will, 2 Con. Snrr. 
571; see Simmons v. Leonard, 18 S. W. 
Bep. 280. 

g 336. It is required by statnte in New 
York that the witnesses shall write their 
addressee on the will. Failure to comply 
with this requirement does not invalidate 
the will, nor incapacitate the witness nor 
excuse him IVom testi^ing; but it makes 
him liable to a fine of t60, which may be 
recovered by any one interested in the 
property devised or bequeathed by the 
wUl. N. Y. B. S. (8ih ed.), p. 2548, % 11 
(2 B. S. 60); Matter of WUl of PhiUips, 
98 N. Y. 267. 

§ 354. One named as execator of a will 
is a competent subscribing witness in New 
York. The fact that he is entitled to 
oommissions does not make him a bene- 
ficiary under the will under g 829 Code 
Civ. Pro., nor is he made a beneficiary by 
tiie fact that a fixed sum, in addition to 
oommissions, is given him, "in taking 
care and settling the estate." Beeve v. 
Crosby, 3 Bedf. 74; Pmyn v. Brinkenhoff, 
37 Barb. 176; T^eri.. Whelpley, ill N. 
Y. 239; In re Wilson, 108 N. Y. 374; In re 
Gagan's WUl, 20 N. Y. Supp. 126; Stover's 
N. Y. Code Civ. Pro., p. 2160. As to min- 
isters, physicians and attorneys as wit- 
neesee, see N. Y. Code Civ. Pro., gg 883- 
836; In re Coleman, 111 N. Y. 220; /» re 
Gagan's WUl, 20 N. Y. Sopp. 426. 

g 367. For the New York law as to a 
beneficiary under the wUl being a sub- 
scribing witness thereto, see note to g 23, 
note 6. If a subeoribing witness be not 
compellable to testify to prove the will 
(as if he live out of the State and there is 
another witness within the State who can 
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prove the will), tiie legac; to him is not 
void. CornwaU v. Woole;, 4 Abb. Pr. N. 
S. 40. 

§ 383. For the New Tork statatoB reg- 
obting the revocatioD of wUIb, see N. Y. 
B. 8., 8th ed., pp. %}4S-3550, §§ 42-63; 
69-71 (8 B. 8. 64-68). 

g 386. Proof that a will is not found 
after teetator'B deceaee is snfBcient proof 
that he destroyed it animo ravocandi. 
"He who seeks to establish a lost or 
destroyed will assames the burden of 
overcoming this presumption by ade- 
quate proof. It is not sufficient for him 
to show that persons interested to estab* 
liah intestacy had an opportunity to 
destroy the will." Collyer v. Oollyer, 110 
N. Y. 481. 

§§ 398, 410. When the will is attempted 
to be revoked by the testator in the belief 
that tacts exist which in reality do not 
exist, and but for such belief he would 
not have attempted a revocation, the act 
of destroying or changing the will does 
not revoke it, but it will be admitted to 
probate as if no attempt at revocation 
had been made. This ie called dtpendant 
rtUvant revocation. Dnguid v. Fraser, L. 
R. 31 Ch. DiT. 449, 453, 453; Goods of 
Thornton, L. R. 14 P. D. 82; Austin v. 
Oakes, 117N.Y. 377. 

§804. "The revocation of an earlier 
disposition of a will by a later one or by a 
codicil, on the ground of repagnancy, is 
never anything but a rule of necessity, 
and operates only so far as requisite to 
give the latter provision effect." The 
two provisions must be so constrned that 
both shall stand, if possible, consistently 
with the intention of the testator. Grozier 
V. Bray, 120 "S. T. 366; Hard v. Ashley, 
117 N. Y. 606. An expressed intent to 
chmge the will in one respect only, by a 



codicil, n^ativea the intention to ohai^ 
it in other reepecta Redfield v. Redfleld, 
126 N. Y. 466, 471. See Teacle's Estate, 
153 Pa. St 219. 

I 416. In New York if one will be 
revoked by another, the revocation of the 
latter does not revive the former, unless 
it appear by the terms of such revocation 
that it was testator's intention to revive 
the former will or he subsequently duly 
republish such former will. N. Y. B. S., 
8th ed., p. 2650, g 63, (2 B. S. 66). 

g 424. See note to g 46. For a case 
opposed to Svran v. Hammond, and hold* 
ing that where a feme covert is permitted 
by statute to will away her property, the 
marriage of a feme toi» does not revoke 
her will, in the absence of statute giving 
suoh effect to her marriage, see Kmery 
Appellant, 81 Me. 275. The rule of Swan 
ff. Hammond appears to be the better. 

g 427. In New York a lost or destroyed 
will can be admitted to probate in a snr- 
rt^te's court (or established in the Su- 
preme Court), if the will was in existence 
at the time of the testator's death or waa 
fraudulently destroyed in his lifetime. 
Its provisions mnst be clearly and dis- 
tinctly proved by at least two credible 
witnesses, a correct copy or draft being 
equivalent to one witness. N. Y. Code 
Oiv. Pro., gg 2621, 1861, 1865; Timon v. 
Glalby, 46 Barb. 436; Uatter of De Oroot. 
18 N. Y. Oiv. Pro. Bep. 10^. For full 
discussion of the Kuglish law upon thia 
topic and collation of oases, see Harru v. 
Knight, L. B 15 P. D. 170 (1890), and 
note in 34 Solicitor's Journal, 312. 

g432. Where a will is altered after ex- 
ecution, by interlineation or erasure not 
properly attested, if the original language 
can be ascertained, the will may be ad- 
mitted to probate and its provisions oar- 
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ried ool^ in disregard of the alteratione. 
LovaU v. Qnitman, 88 X. Y. 377; In re 
Wilcox's Will. i!0 N. Y. Snpp. 131; 154 
Pa. St. 604; (1892), Prob. 83. 

§ 457. A joint will is one b; which two 
ot more testators coaiej property owned 
hj them to some other persons. It can 
bs probated as the will of each, npos 
their respective deaths, and may be re- 
voked at any Ume by either of the tes- 
tators, so far as it affects hie interest in 
the property. Hill v. Harding, 17 S. W. 
Bep. 199. 

g 452. Where serrioes are rendered to a 
person nnder contract on his part to make 
compensation therefor by will, and he dies 
withoat making any testamentary provi- 
aion tor payment, the person rendering 
(he services stands as a creditor of his 
estate, and is entitled to recover of the 
representatives of the deceased the value 
of the services. Oollier v. Untlidge, 136 
N. Y. 621. The contract must be explicit 
and certain, for valuable consideration, 
and the proof of it most be clear and con- 
olnsire. In r» Wright's Estate, ISfi Pa. 
St. 64; 48 Mo. App. 18; 25 AtL Rep. 1092; 
24 Atl. Bep. 878. 

I 477. Where a testator makes known 
his parpose respecting the testamentary 
disposition of his property by the use of 
plain and unambigaous language, though 
bis purposes may seem unreasonable, un- 
just, or absurd to others, his will is its 
own expositor, and a law onto the court. 
The court may depart from the strict 
words of a will, in order to give effect to 
what appears, on a foil view of the will, 
to have been the testator's intention. 
Harshall's Elf's v. Hadley, 26 AU. Bep. 
326. 

g 487. A will and codicil are to be 
regarded as one testamentary act, unless 



there is something in the instruments 
themselves to show a contrary intent. 
Sloane v. Stevens, 107 N. Y. 122. 

g 489. When some of the provisions of 
a will are legal and othen Ulegal, and 
they are so united and blended that the 
illegal parts cannot be separated from 
those which are legal, the entire will 
most fail; but if the legal portions can 
be separated from those which are vicious, 
the former will be enforced. Chamber- 
lain V. Taylor, 105 N. Y. 1S5. 

§ 490. // teems, that, to prevent partial 
intestacy, general words following the 
enumeration of particnlar articles in a 
residuary clause are to be given their 
broadest and most comprehensive effect, 
so as to include if possible all the articles 
in the classes mentioned. But to clauses 
other than the residnary clause this role 
does not apply, since it is not there 
needed in order to prevent partial intes- 
tacy. Thus where, in a clause not resid- 
uary, a testator gave to a beneficiary some 
property particularly specified and then 
said that the gift was to include all 
the personal property upon the premises 
mentioned, it was held that money and 
securities contained in a vault nnder tes- 
tator's office upon said premises did not 
pass, by force of the general words thus 
employed. In re Beynolds, 124 N, Y. 
386. 

§ 493. For a discussion of the leading 
rules applicable to the oonstmction of 
wills, see Boe V. Vingut, 117 N. Y. 204. 

For recent cases diacussing the different 
kinds of legacies, see Kelly v. Bichardson, 
13 So. Bep. 7S5 (Ala.); Uoore's Ecrs. v. 
Hoore, 25 Atl. Bep. 403 (N. J. Cb.); 
Evans v. Hunter, 53 N. W. Rep. 277; 
Matter of Hodgman, 140 N. Y. 421, 428. 

Ademption is predicable of legacies 
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only, and has no appUostion to deTisei 
of real estAte. A specifio deviee of real 
property can be revoked, (1) by destrac- 
tioD or reTocntion of the will; or (3) by 
execution of another will or codicil; or 
(3) by alienation of the property doring 
the testator'B life. Bumhsm v. Comfort, 
108 N. y. fi36; In re Clowes (1893), 1 
Cb. 314; Kelly v. Richardson, 13 Ho. Kep. 
786 (Ala.); Tolman v. Tolinan, 85 Me. 
817. 

The gift by a testator to a beneficiary, 
which shall oanse an ademption (or Batia- 
factioo) of a general legacy, mast be 
given after the will is made and in SQcb 
a manner as to indicate an intention to 
satisfy the legacy. A testator had de- 
posited $30,000 in a trust company in 
favor of his daughter, and there waa 
a valid delivery of the property to her. 
He made a snbeequent will giving her 
legacies, and afterwards, in parsnance 
of bis original plan, deposited a smalt 
farther snm to her credit with the tmst 
company. Held, this gift being sub- 
stantially executed before the will was 
made, caused no ademption of the lega- 
cies. In re Crawford, 118 N. Y. 660. 

If a legacy which lapses be a part of the 
residuary estate, it passes to the next of 
kin. The testator dies intestate as to that 
part of his property. A testator gave 
varioDB bequests, and then divided his 
residnary estate among the persons to 
whom those bequests were given. One of 
those legatees died before the testator. 
Held, that lier legacy Upsed and becnme 
a part of the residnary estate; and that, 
as to her part of that residue, the testator 
died intestate and it went to his next of 
kin. H.ird v. Ashley. 117 N. Y. 606. 



At common law, if a beneficiary die 
before the testator, his legacy or devise 
lapses, even though it be given to him 
aud his heirs or to him and his personal 
representatives or next of kin. Such 
words of limitation simply describe the 
quantity of interest or ownership which 
the devisee or legatee himself is to take; 
and do not pass the property to others, 
so as to prevent the gift from lapang. 
Wood V. Seaver, 158 Mass. Ill; Matter of 
Wells, 113 N. Y. 396. This mie has 
been modified, by statnte, in a Dum- 
ber of the United States. Thui, in 
New York when a devise or bequeat is 
made to a child or descendant of the tes- 
tator, who dies before the testator and 
leaves a descendant snrviving the testator, 
such devise or bequest rests in such de- 
scendant of the devisee or legatee. M. Y. 
R. S., 8th ed., p. 2549 (3 B. 8. 66), § 53; 
Matter of Wells, 113 N. Y. 896, aud cases 
cited. See also Steteon v. iJastmau, 84 
Me. 366; Warren v. Prescott, 84 He. 483; 
Bray v. Pullen, 84 Ue. 185 ; Bill «. Payne, 
63 Coun. 140; Garland tf. Smiley, 36 AtL 
Rep. 164 (N. J. Ch.). 

By the common law, Upsed l^acies and 
those that are invalid sink back into the 
residuary estate. Lapsed and invalid de- 
vises, however, do not become part of the 
residuary estate, but descend to the heirs 
of the testator. This distinction has been 
done away with by statute in New York, 
so that both classes of lapsed gifto and 
those that are invalid may beoome parts 
of the residuary estate. Cruikshank v. 
Home for the Friendless, 113 N. Y. 337, 
353; Onderdonk v. Onderdonk, 127 N. 
Y. 196. 
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BY PROF. OBOROE CHASX. 
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TBBBPAaS UPOK LANDS. 

Pp. 303-332. It ia not every entry npon 
the Und of another that is deemed an nn- 
lawrnl treapass. Thus where a vendor 
rescinds a Bale for frand, he ma; enter 
npon the vendee's premisee, if not for- 
bidden, and retake his property. (Wheden 
c lAwell, 60 Me. 499.) Uo, where a per- 
son haa become the owner of property on 
another's land by contract with the latter, 
he may enter and take the property. 
(Nettleton V. SikeB,8Met34.} Bnt,gen- 
er^ly, a person going on another's land 
without permission to take his own prop- 
erty ia a trespasser. (Btake v. Jerome, 14 
Johns, 406; Ooffv. Kilts. 16 Wend. 660.) 

As to trespassers ab initio, see the rea- 
son for the rale stated in Bsty v. Wilmot, 
15 Gray, 168; Allen v. Grofoot, 6 Wend. 
607. 

The casting of stone and earth by means 
of a blast npon the lands of an adjoining 
proprietor is a trespass, for which an 
action lies, though there waa no n^Ii- 
genoe in doing the work. (St. Peter v. 
Denison, 68 N. T. 41S); alittr, if the 
injury be caused, not by the casting of 
any materials npon the premises, but 
simply by the vibration of the earth or 
air or both. (Benner i>. Dredging Co., 
134 N. Y. 166.) 

One who stops on a highway in front 
of a maii'd house and used towards him 
abnsive and inaulting language, is gnilty 
of trespass toward the owner, whose title 



extends to the middle of the road. (Adama 
V. Bivere, 11 Barb. 390.) 

The courts of one State have no juris- 
diction of an action for treapass on lands 
aitnated in another State. (Dodge v. 
Oolby, 108 N. y. 145; Barrett v. Palmer, 
136 K. Y. 336.) Still in a recent oase 
where the plaintiff sued in a New York 
court for trespass upon land in Ten- 
nessee, it was held that the ooart might 
entertain jurisdiction of the action, inas- 
much as the defendant made no olijeotion 
to the authori^ of the conrt to hear the 
cause. This was on the ground that a 
party may waive a rule of law or a statute, 
or even a constitutional provision, enacted 
for his benefit or protection, where it ia 
exclusively a matter of private right, and 
no considerations of public policy or mor- 
als are involved. The plaintiff was deemed 
to have waived the objection as to juris- 
diction by bringing the action, and the 
defendant, by failing to interpose the 
claim that the court was without author- 
ity. (Sentenis v. Ladew, 140 K. Y. 463.) 

Where defendant's cattle escaped from 
him while he wae driving them along the 
highway and went upon plaintiff's land, 
and defendant immediately pursued them 
and drove them off as soon as possible, 
such entry waa held to be an involnntary 
trespass for which he was not liable. 
(Rightmire v. Shepard, 12 N. Y. Snpp. 
800.) 

To qualify a person to maintain an 
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aotioD of trespass quare elautum frtgU, 
he mnst have n preseot right of posseBsioa 
BQperior to that of the defendanli. (Dono- 
hue V. Whitney, 133 N. Y. 178.) Where 
the premises are racaot, the person who 
has legal title thereto is deemed to have 
coostractire possession, which entitles him 
to main tain trespass. (Baadall v. Sanders, 
87 N. Y. 678.) 

Trespasses upon real property, effected 
by an unlawful stniotare or nuisance, are 
continnous in their nature and give sepa- 
rate successive caasea of action from time 
to time as the injuries are perpetrated, 
barred only hy the running of the statute 
against the successive trespasses. Galway 
V. Met. El. R. Co., 138 N. Y. 132.) 



P. S6S. A nuisance may be 
its general sense, as any unreasonable or 
unwarrantable exercise by a man of his 
own rights and privileges so as to cause 
undue annoyance or detriment to others 
in the enjoyment of their rights and priv- 
ileges. It is jntblie when it interferes 
with public rif;hts, as an obstruction of a 
highway or navigable river, or an injury 
to public health, public morals, public 
safety, etc. ; private, when it violates pri- 
vute rights, as by causing special annoy- 
ance or damage to an individual. A 
public nuisance also becomes private when 
it occasions special damage to a private 
person. There may then be both a private 
action and a public prosecution. If a 
nuisance affects the private rights sever- 
ally of a number of persons, this does not 
make it public, but it is a private nuisance 
as to each of them. (Francis v. Schoel- 
kopf, 53 N. Y. 152.) 

One carryiug on a lawful business on 
his premises, in such a way as to prove 



a nuisance to his neighbor, is liable in 
damages. It is not neoessary to the right 
of action, that the neighbor be driven 
from his dwelling; it is enough that his 
enjoyment of life and property is rendered 
nucomfortable. (Bohan v. Oaslight Ca, 
138 N. Y. 18.) 

A coal bole made in the highway by the 
landlord without municipal permit is a 
nuisance, and a lessee of the premises in 
that condition who continues the use of 
the coal hole is liable, with the landlord, 
for an injury received by a person in biting 
into the hole. (Irvine v. Wood, 61 N. Y. 
ZfH.) But if the coal hole wore made by 
permit, it is not a nuisance, and liability 
lor injuries caused by it must then be baaed 
upon the negligenoe of the person using 
it to keep it in safe condition. (Jennings 
V. Van Scbaick, 108 N. ¥. 630; Wolf v. 
Ealbfleisch, 101 N. Y. 346.) 

If one erects a nnisauce on his own 
land, as by obstmoting a watercourse, to 
the injury of another's land, and then 
conveys the premises to a purchaser with 
warranty for quiet ei^oyment, he is liable 
for damage arising from a ooutiuDanoe of 
the nuisance afterwards. (Waggoner t>. 
Jermaine, S Uenio, 306, approved in 61 
N. Y. 683.) So, where one receives a ben- 
efit from the premises, as by letting the 
land with the noisanoe thereon and re- 
ceiving rent. (1 Lansing, 388.) When 
a person acquires the title to land on which 
there is a nuisanoe, the mere omission to 
abate or remove it does not render him 
liable; there must be something amount- 
ing to actual use, or a notice or request to 
abate the uuisance must be shown. (Weuz- 
Ucb V. McCott«r, 87 N. Y. 133; Ahem v. 
Steele, 115 N. Y. 203.) 

It is not lawful to put poisonous food 
on one's land to prevent a neighbor's 



ovGoO'^lc 



THE COUNSELLOR. 



fovlB from trespassing, even though no- 
tice of aaoh intention be giren to such 
neighbor. (Johnson v. Patterson, 11 Ct. 1.) 

The discharge of fireworks in the streeta 
of a populons city, anrroanded by build- 
ings on all sides, when the display was an 
extended one and the explosives were 
hearily charged bo as to be especially 
dangeroos, bas beea held to be a public 
nnisance. (Speir v. Brooklyn, 139 N.Y. 6.) 

The owner of premises owes no dnty of 
active diligence to one going thereon, 
either with or withont license or permis- 
sion and merely for his own convenience, 
and is not liable for injuries resulting 
from an omission to keep a struotnre 
thereon in proper repair, {Splittort v. 
State, 108 N. Y. 206.) 

If the owner of laud makes an excava- 
tion therein adjacent to a highway, and 
so near as to make the use of the highway 
dangeroDB, he will be liable to a traveller 
who, while using ordinary oare, falls into 
it and is injured. (Beck v. Carter, 68 
N. T. 883.) In this case the excavation 
was ten feet from the street, but passers- 
by had been in the habit of passing over 
the lot with permission of the owner; 
and it was held that there was enough to 
create a duty on bis part toward them. 
(See Victory v. Baker, 67 N. Y. 366; 
Camp V. Wood, 76 N. Y. 92; Elliot v. 
Pray, 10 Allen, 378.) 

The owner of a building adjoining a 
highway is under a legal obligation to 
take reasonable oare that it is kept in a 
proper condition so that it shall not fall 
and injure persons lawfully in the street; 
its fall is prima faeit evidence of negli- 
gence. (Mullen V. St. John, 57 M. Y. 
567.) 

Some States adopt the rule of the civil 
law as to surface waters, but in New York 



and several other States this doctrine is 
modified. Thus in New York, a lower 
proprietor may lawfully, when acting in 
good faith, and for the purpose of im- 
proving and cultivating his lands, fill 
them in, although by so doing he pre- 
vents the passage of the surface water 
thereon, to the injury of the upper pro- 
prietor, on the principle that surface 
water is a common enemy, which each 
proprietor may fight off as best he can. 
(See Barkley v. Wilcox, 86 N. Y. 140; 
also Peck v. Ooodberlett, 109 N. Y. 180.) 
This rale is adopted in New Hampshire, 
Ifaesachnsetts, New Jersey, and Wiscon- 
sin, while the rule of the Boman law 
prevails in Pennsylvania, .Illinois, Oali- 
fornia, and Louisiana. 

As to the right of lateral support for 
land and buildings, see Dorrity v. Kapp, 
72 N. Y. 307; Transportation Oo. «. 
Chicago, 99 U. S. 630 ; Qilmore v. Dris- 
coll, 123 Mass. 199. 

In New York City there is a special 
statute in force regulating the dnty of 
persons who excavate more than ten feet 
below the curb to support Qie wall on 
adjoining land, if a license is afforded 
them to enter on such land. (Eeteham 
V. Newman, 116 N. Y. 42S.) 

As to percolating waters and the right 
to make use of them, see Bloodgood v. 
Ayres, 108 N. Y. 100; Johnston Ufg. Co. 
V. Veghte, 69 N. Y. 16. 

P. 570. This doctrine of absolvte liabil- 
ity for an artificial collection of water has 
been disapproved in this country in New 
York, New Jersey, and some other States. 
(Losee V. Buchanan, 51 N. Y. 476; Mar- 
shall V. Welwood, 9 Vroom, N. J. 339.) 
The rule in these States is that the person 
collecting the water is not liable unless lie 
can bo proved guilty of negligence. But 
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Mossachasetts farOTs the Engluh' mle. 

g 266. A private person baa no right to 
abate a pablio naiaanoe of his own anthor- 
it;, nnlesB it do him apecial damage, aud 
then oalj to that extent (HarroTer r. 
Bitaon, 37 Barb. SOI; Fort Plain Bridge 
Co. t>. Smith, 80 N. Y, U.) So he can- 
not maintain an action to abate a public 
DQisaoce, nnleas he is apecually injored 
thereby. (Adler v. Met. El. B. Co., 1S8 
N. T. 178.) 

g 279. As to what conatitntea private 
damage from a public naiaano^ aee Dudley 
V. Kennedy, 63 Ue. 165; Francis v. Scboel- 
kopf, 63 N. Y. 152; Br&yton v. Fall Biver, 
113Ha8e.218; Pierce t>.Dart,7 0ow. 609; 
Hill V. Mayor, 139 N. Y. 495. 

§283. Where a contraotor does his work 
in anoh a way as to oanae a nniaance on the 
employer's premiaea, and the employer lof • 
fera it to oontinne after the contractor haa 
given np hia contract, the employer ia 
liable. (Vogel v. Mayor of N. Y., 92 N. 
Y. 10.) 

While tiie Le^alatare may anthoriie 
acta which wonld otherwise be a naiaance, 
when they a^ot or relate to nutters in 
which the public have an interest or over 
which they have control, tbe atatntory 
aathority which affords immunity for 
snob acta mnat be express or a clear im- 
plication from powers expressly conferred. 
<Bohan v. Oaalight Go., 12if N. Y. 18.) 

TBBBPABB l.irD G0NTBB8I0K OF OHl.TTBLe. 

Aa to tbe grounds of equitable jurisdic- 
tion in oases of trespass, see Wbeelock v. 
Noonan. 108 N. Y. 179. 

TVupoM may be defined, in a general 
sense, as a wrongful injury to personal 
property or a wrongful tiUcing thereof. 
Conversion is an anaathorited aseumption 
aud exercise of tbe right of ownership 



over good* belonging to another to tbe 
exclusion of the owner's rights. Every 
nnanthorised taking of personal proper^ 
and all intermeddling with it beyond the 
extent of tbe authority oonferred, in caae 
a limited authority baa been given, with 
intent bo as to apply and dispose of it 
as to alter its condition or interfere with 
the owner's dominion, is a conversion. 
(Lavertyv.SnetheQ,68N.Y.59Z.) There 
may be aoti of trespass which do not 
amount to a conversion, as where a chat- 
tel is merely injured; acts which oon- 
stitnte both treapaaa and oonveraion, as 
where gooda are takes and carried away 
and appropriated by the wrongdoer; and 
acta of oonveraion not involving a tres- 
pass, as where a bailee after having 
reoeived the gooda rightfully under his 
bailment, refnaea to deliver them upon 
proper demand by the owner. 

A wrongful intent is not a neoeesary 
ingredient in a oonveraion. Thus, one 
who purchases goods from a thief inno- 
cently and in good faith and afterward* 
sells them is liable to the owner even 
without demand. (Pease v. Smith, 61 N. 
Y. 477.) 

If one person tawfvUy acquires the 
chattel of another, there moat be a tU- 
maad and nf%ttal shown in order to 
make him liable for conversion. (Goodwin 
r.Wertheimer,99lf.Y.149.) Itisalaobeld 
in New York that a bona fid« purchaser 
of personal property, wrongfully taken 
from the owner's possession, is not liable 
for oonveraion, if be retuns it in his 
possession, nntil after demand and re- 
fusal (Qillett ff. Boberts, 57 N. Y. 26.) 
So a qualified refusal by one who reoeived 
the goods rightfally, to enable him to 
ascertain whether tbe person demanding 
ihe goods has a right to them, does not 
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congtitnte • coDTenion. (MoEntee v. 
Steamboat Oo., 16 N. Y. 34.) 

A demand npoa a bailee who has a lien 
on the propertj is not eTidenoe of a con- 
Tersion, aaleaa accompanied bj a tender 
of the amonnt dne. (Lewis v. Uott, 86 
N. Y. 395.) 

Ao agent entrnsted with property to 
sell at a price to be approred by his 
principal, is liable for oonrereion, if he 
sells without snch approval. (Oomley v. 
Daiiao, 114 N. Y. 161.) 

Sale by brokers of a cnstomer'B stock, 
without demanding additional margin or 
giving him notice that Uie sale woald be 
made, amounts to a oonTersion. (Oillett 
If. Whiting, ISO N. Y. 402.) 

Oil in the earth belongs to the owner 
of the land, and when it is nnlawf ally taken 
there&om by a wrongdoer, the title of 
the landowner remains perfect and be 
may reclaim his property wherever he 
may find it. If the wrongfal taker de- 
livers it to others npon storage, who 
refuse to deliver it to the owner on 
demand, they are gnilty of conversion. 
(Hughes 9. United Pipe Lines, 119 N. Y. 
423.) 

As to the conversion of notes and bills, 
see Conutock v. Hier, 73 S. Y. 269; Uayer 
e. Hanley,id. 30&; Hynes v. Patterson, 96 
N. Y. 1. 

It is the general mle in this country, 
that one co-owner of personal property 
may sne another for conversion, in case 
the latter destroys the property or sells 
it as exclasively his own. (Dyckman v. 
Valienle, M N. Y. 549.) 

When there is no question of malice or 
claim to recover exemplary damages, the 
proper measure of damages, in cases of 
conversion, is the market value of the 
goods at the time of the conversion, with 



interest thereon. (Wehle v. Haviland, 69 
N. Y. 448.) 

In an action against a broker for the 
conversion of stoolts by selling them, 
plaintiff may recover what it would have 
cost him to replace the stocks on a day 
within a reasonable time after the sale, 
deducting the sam due to the defendant. 
(Baker v. Drake, 66 N. Y. 518.) 

LIABILITIES OF JUDICIAL AKD KINIS- 
TBBIAL 0FFIGEB8. 

The general rules in regard to the lia- 
bility of judicial officers are as follows : 

1st A judge of any court, high or low, 
is liable in a private action for damages if 
he acts wholly teithovt junsdiotion in any 
case, and causes injury to some individual. 

ad. If any judge acts vitkin his jnris- 
diction, he is not liable in a private action 
for any error or mistake in judgment, even 
thongh an individual saffer thereby. 

3d. If a judge of a superior court, hav- 
ing jurisdiction of the subject matter and 
of the person of the defendant, and acting 
in his judicial capacity, does some act in 
excess of his jurisdiction, he is not liable 
in damages therefor. (Lange v. Benedict, 
73 N. Y. 12.) 

4th. So, a judge of a superior court, if 
he acts within his jurisdiction, is not liable 
in a civil action, even though he acts ma- 
liciously and corruptly. (Bradley v. Fisher, 
13 Wall. 351.) 

A justice of the peace is also exempt from 
liability if he acts within his jurisdiction, 
thongh he acts maliciously and corruptly. 
(Pratt V. Oardiner, 2 Cush. 63; Lenox v. 
Grant, 8 Mo. 354.) Many cases, however, 
say that a justice of the peace is exempt 
"if he acta honestly," or "unless he acts 
maliciously," etc.; but in these cases the 
precise question as to malice did not 
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arise, and these statements are dicta. 
(See Gregory v. Brown, i Bibb, 28; 
Downing v. Herriok, 4? He. 462.) Jus- 
tices of the peaoe are liable ctvilly if the; 
exceed their jarisdiotion, knowing the 
facts which oonstitnte the defect of jaris- 
diotion; also it they act wholly without 
jurisdiction. (Piper v. Pearson, 2 Gray, 
1^, 410; Lange v. Benedict, 73 N. Y. U, 
84.) 

As to officers who are not judges, bat 
who have judicial power of s certain 
kind, it is generally stated that they are 
liable if they act maliciously or corruptly; 
as, for eiample, arbitrators, inspectors of 
elections, etc. (See as to inspectors of 
elections, Ashby v. White, in Smith's 
Leading Cases.) Bat some American 
cases are laying down a different doc- 
trine even as to these ofBcers. Thus, 
it is said in a New York case that city 
officers acting judicially are not liable 
civilly even for malicious acts. (Bast 
Biver Co. v. Donnelly, 26 Hun, ei4; 93 
N. Y. fi57.) The law on the subject in 
this country is in a transition state. 

Judicial powers cannot be del^;ated. 



(Roderigas v. Savings Bank, 76 N. Y. 
811, 323; Powell v. Tnttle, 3 N. Y. 396.) 

A ministerial offeer is protected in the 
execution of process, whether the same 
issue from a court of limited or general 
jnrisdicldon, although such court hare 
not in fact jurisdiction in the case, pro- 
vided that on the face of tiie process 
it appears that the court has jurisdiction 
of the subject matter, and nothing ap- 
pears therein to indicate that tiie court 
has not also jurisdiction of the person of 
the party aflected by the process. (Sav»- 
cool V. Houghton, 5 Wend. 170.) 

A tender to the sheriff by the judgment 
debtor of the full amount collectible upon 
an execution discharges the lien of the 
execution. If the tender be rejected and 
the property sold under the execution, an 
action for conTersion will lie. (Tiffany v, 
St John, 65 N. Y. 314.) 

Where proceas has been set aside for 
irregularitt/, it will afford no justification 
to the party at whose instance it was issoed 
for acl» done under it. (Kerr v. Meant, 
28 N. Y. 6fi9.) 
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Now that the misnnderstaDding re- 
garding Commencement baa been cleared 
away, it is the dntv of ever; Senior to 
act his part in making our exit from 
■chool life a moat happy and enjoyable 
occaaion. White perhaps no etrong and 
enduring ft'iendships have been formed 
smoDg us during our tvo years' sojourn 
together, yet a certain good fellowship 
has pervaded our class life, and this 
kindly feeling toward one another must 
not be wiped out nor even diminished at 
the very end of our course. 



Whatever oar ohoBen committee shall 
deem tends most to make the a&ir a 
raooesB, it is not oar part to criticise, but 
to moat heartily cooperate in, tor we 
must make onr Oommenoement not only 
worthy of ouraelTea, but also of the Mends 
whom we invite to participate with ni. 

By eleoting them, we express confidenoe 
in our committee. Let them continue to 
feel that a united class stands behind and 
eaoonroges them. It is not the provinoe 
of even young lawyers to allow any petty 
differences of opinion to affect their ac- 
tions to any extent, so whatever may have 
been the individual opinions of the mem- 
bers heretofore, now that the class has 
spoken for Commencement, let us lay 
aside our differences and onr prejadioe% 
and carry it through together to a suc- 
cessful and bappy termination. 

It gives the Couitsbllob pleasure to 
endorse the little volume on Corporation 
Law, which has recently made its appear- 
ance among us. 

It is the work of Hessre. Seabniy and 
Piokford, of the third year olass, and 
these gentlemen have evidently spared no 
pains in its compilation, as the resalt 
shows. They have given to as an ex- 
haustive digest of the subject of Corpora- 
tion Law, and at the same time bave 
put it in the most condensed and prac- 
tical form possible. 

Jt is to be hoped that the remaining 
digests which these gentlemen have in 
process of completion, will follow their 
fore-runner in rapid suGCession, as they 
must prove of inestimable benefit to the 
class in review, which at best is more or 
leas harried and incomplete. 

It is sincerely to be hoped that the 
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recent Cornell tragedy and ita 8al»eqaent 
developments will have tiie Btilatarj eSeot 
of wiping oat forever from onr colleges, 
that Benseleaa and too often ontrageous 
cnatom known as "hazing." 

From time immomori^ the second year 
men in nearly all oar institntions of leurn- 
iug hare considered it their " divine right " 
to bulldoze and otherwise maltreat those 
who have bnt recently come among them. 
Oftentimes no harm has b«en done thereby, 
and the violim of all the childishness has 
entered into the matter with the same 
spirit of f^n which has animated his tor- 
mentors. Indeed for some time past it 
has seemed as if "hazing" were dying 
oat, or at least were becoming snch a 
harmless institntion aa to concern no one 
in particular. 

The believers in this state of affairs, 
however, bad rather a rude awakening 
lately, when the newspapers told ns how 
the Sophomores in one of our large col- 
leges had "stolen" the President of the 
Freshman Class, and had decorated the 
callow yonth with paint, antil be became 
a living symphony in vivid green. As a 
reward for their efforts in behalf of Art, 
the Faoalty promptly offered them a va- 
cation which was readily accepted. 

But up at Ithaca the teeming brain of 
the Sophomore conceived a plan, the 
brilliancy of which exceeded by &r, all 
schemes ever devised by human inge- 
nuity. The dazzling project was put 
through, and as a result, one haman 
life has been sacrificed, one Sophomore 
is residing in jail at the time of writing, 
for contempt of court, in persistently 
attempting to shield bis fertile-minded 
ctaBsmates from the strong arm of the 
h&w, and these same classmates are 
awaiting in fear and trembling, lest the 



"game" nature of their anfortanate com- 
rade, for which they praise him highly, 
shall finally ooze out, and they be called 
npoQ to bear the consequences of their 
"practical joke." 

Judge Forbes has certainly acted raost 
wisely in this matter since it has come 
before him. College men have heretofore 
been all too prone to consider that the 
compass of the Law did not extend into 
their little world, and numberless mis- 
deeds have been committed in this belief, 
but the action of the Court and the Grand 
Jury in the present instance should effect- 
ually banish that idea for all time. 

Whatever may be the ontcvme of the 
present investigation, the resnlt cannot 
help but be beneficial in one way, in that 
it will show conclusively to oar coming 
college men, that simple membership in 
a Sophomore class is not of itself a suffi- 
cient license to warrant the perpetration 
of outrages against the law and order of 
the Qovernment. 



BOOK REVIEWS. 

The Laws akd Jdbisprudbncb or 
Enoland and Akebica. By John 
F. Dillon, LL.D., Storrs Professor, Yale 
University, 1891-lBW. 
This is a work not only instrnctive bat 
most interesting to students of law. The 
publication is the result of a coarse of lec- 
tures, delivered at Yale University by this 
well known author, on "Our Law" in 
its old and new home. Written in Judge 
Dillon's clear, strong, yet easy style, tbey 
are more than attractive, they are enter- 
taining reading. Especially so are the 
lectures on the education and discipline 
of the English Bar, in which the history, 
character and purposes of the Inns of 
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Court are ftdmirabt; depicted. After not only as » splendid oontribntion to 

afaowing the chaiacteriBticB of the Eng- leg&l hiatory, but also in its strong plea 

lish system of law developed at West- for the historic and philosophic side of 

minster Hall, and ita expanBion in the legal study as the means of legal derelop- 

T7nited States, the aathor sets forth its ment and progress. The book is beanti- 

excellences and defects. He, at the same fully published, printed on heavy paper 

lame, treats of trial by jniy, the doctrine in large and good type, and neatly bound. 

ot judicial precedent, codification, and Pnbliehed by Little, Brown & Company, 

many other kindred and important top- Boston, 1891. Price, $4.00. 
ics. The work is worthy of its maker, 
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PBRFBCTION OF WORKHAKBHIP A.ND 
FOBH. 



WHAT CONSTITUTES A PATENTABLE SUBJECT MATTER. 

AN ADDBE8S DBLITEBBB BEFORE THE OOHOBB88 OF PATENTS AITD TRADB- 
■ABKS, OF THE WOBLD'b OOLUHBIAN EXPOSITION OF 1893. 

BY BKNJAKIN F. LSE, LL.D., 
Of the Bar of the Snpretna Court ol tbe Unttcd Slatei : Lactam on Patent Law in Mew Voik Law Scbocd. 

[Condudtd.'] 

new article wbiob, u sacb, is patentable. 
Aoy obsDgfl in form from a previons coa- 
dition may render tbe article new in corn- 
Where tbe tbing patented differs trom meroe, aa powdered sugar is a different 
what preceded it only in its greater per- article in commeroe from loaf angar, and 
fectioD of workmmship or in its being a gronnd coffee is a different article in corn- 
larger and stronger machine or in ito merce from coffee in the berry. Bat to 
being pat into a more convenient form, render the article new In tbe eense of the 
its production does not involve inrention. patent law, it mast be more or less effica- 
Glne Oo. v. Upton, 97 U. S. 6, illos- cious, or possess new properties by a 
trates this general snbject The patentee combination with other ingredients, not 
had taken ordinary glue and reduced it to from a mere ehange of form prodaoed by 
■mall particles, so that its Bolntion was a mechanical division. It is only where 
accelerated and it was rendered more one of tiiese resnlts follows that the 
ready for immediate use, convenient for product of the compound can be treated 
handling, and by its improved appearance as the resnlt of invention or disoovery, 
more merehant&ble. But the court held and be regarded as a new and oseful 
that these facts did not make it a new article. Tbe three advantages attributed 
manuCactare within the meaning of the to comminnted glue over the flake glae 
statute. Mr. Jastice Field, delivering tbe were, previooa to the alleged invention 
opinion of the court, eays (p. fl): of Ooddard, recognized as following ti-om 
"A distinction must be observed be- a division of soluble objects into small 
tween a new article of commerce and a particles, in the treatment of a great 
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Tsriet; of articles in conatant nae in the 
kitohens of families, and in pbarmaoy. 
Where certain properUes are known to 
belong generally to olasBoa of articles, 
there oan be no invention in putting a 
new species of the class in a condition 
for the derelopment of its properties sim- 
ilar to that in whiob other q>eaies of the 
same class hare been placed for similar 
derelopment, nor can the changed form 
of the article from its condition in bulk 
to small particles, by breaking or bmising 
or slidng or rasping or fiUng or grinding 
or sifting, or other similar mechanical 
means, make it a new article in the sense 
of the patent law." 

To all snob oases the language of Mr. 
Justice Uatthews in Hollister v, Benedict 
Manufacturing Co., 113 XT. 8. 78, is ap- 
plicable. The thing patented in that case 
was an improrement in revenne stamps 
used for sealing liqnor casks. Speaking 
of the adTonoe made by the patentee, 
which had remedied some of the defects 
in the mode of stamping formerly used, 
the court says : 

"As soon as the mischief became ap- 
parent, and the remedy was seriously and 
systematically studied, by those competent 
to deal wiU) the subject, the present 
regulation was prompUy suggested and 
adopted, just as a skilled mechanic, wit- 
nessing the performance of a machine, 
inadequate, by reason of some defect, to 
accomplish the object for which it had 
been designed, by the application of his 
common knowledge and experience, per- 
ceives the reasou of the failure, and sup- 
plies what is obvioDsly wanting. It is 
but tjie display of the expected skill of 
the calling, and inyoWes only tbe exercise 
of the ordinary faculties of reasoning upon 
the materials supplied by a special knowl- 



edge, and the facility of manipnlatioD 
which resnlts from its habitual and intel- 
ligent practice, and is in no sense the 
creative work of that inventive facnlt^ 
which it is the purpose of the oonsti- 
tutioD and the patent laws to enconrage 
and reward." 

AOOEBQATIOK AS DISTINOniSBKD FBOM 
OOHBINATION. 

The mere aggregation of ports does not 
involve invention. The parts brought to- 
gether must co-operate to produce a joint 
result, although the several parts need 
not produce their respective effects sinial- 
taneously. 

Hailes v. Van Wormer, SO Wall. 358, ia 
the case moat frequently cited in this 
connection. In that cose the patentee 
had assembled together in a stove a num- 
ber of useful devices, all of them old, the 
only novelty being that the same things 
had never before been placed together in 
a single stove. The devices so aggregated 
were claimed tn eombination with each 
other. They did not act jointly so as to 
produce a new result, but each device per- 
formed its own function in the old way 
withont modification by t^e presence of 
the others. The doctrine of this cose is 
summed up as follows : 

A new combination, if it produces new 
and useful results, is patentable, though 
all the constituents of tbe oombination 
were well known and in common use 
before the combtnatioQ was mad& But 
the resalt mast be a product of tbe com- 
bination, and not a mere aggregate of 
several results, each the complete product 
of one of the combined elements. 

Merely bringing old devices into juxta- 
position, and there allowing each to work 
out is own eflfect without the production 
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of something norel, is not inTention. No 
one, hj bringing together several old de- 
Tjces withont prodncing a new and asefnl 
reealt, the joint prodnct of the elements 
of the combination, and something more 
than an aggregate of old resalts, can ac- 
quire a right to prevent others from osing 
the samo deviccB, either singl; or in com- 
bination, or, even if a new and nsetnl 
reealt is obtained, can prevent others 
from Qsing some of the devices, omitting 
others, in combination. 

The case of Beckendorfer v. Faber, 92 
IT. S. 347, is a pecnliarly instmctive case 
npon this point The patentee was the 
inventor of an article now familiar, that 
proved very popular, and was commer- 
dall; a great snccess, oousisting of a 
pencil, into one end of which was inserted 
a piece of india mbber, so that one end of 
the pencil conld be nsed for writing and 
the other as an eraser. The patentee had 
oertatnl; given to the public an article of 
great convenience and utility; but the 
Supreme Court held (three of the justices 
dissenting) that, becanse there was no 
joint operation performed by the load and 
mhber, it was a mere aggregation, and 
not a combination, and was therefore 
Toid for want of invention. 

In Pickering v. McCnIlougb, 104 U. S. 
310, Mr. Justice Matthews states this doc- 
trine as follows (p. 318): 

"In a patentable combination of old 
elements, alt the constitutnts must so 
enter into it as that each qnalifies every 
other; to draw an illustration from an- 
other branch of the law, tbey must be 
joint tenants of the domain of invention, 
seized each of every part, jw my et per 
taut, unit not mere tenants in common, 
with separate interests and estates. It 
most form cither a new machine of s 



distinct character and fanction, or pro- 
dnce a result dne to the joint and co- 
operating action of all the elements, and 
which is not the mere adding together of 
separate contribntions. Otherwise it is 
only a mechanical juxtaposition, and not 
a vital union." 

DtJPLICATIOH OF PABTB. 

The dnplication of one or more of the 
parts of a machine is not invention. 

Dunbar v. Myera, 94 U. S. 187, is the 
case best illustrative of this propositioD. 
The snbjeot matter was a circular saw 
mill having two deflector plates behind 
the saw, one on each side of it, to spread 
the two parts of the lumber behind the 
saw so as to prevent the lumber from 
binding agunst the faces of the saw and 
impeding its progress. It had been old 
to have one sacb deflector plate placed 
behind the saw for the same porpose. It 
was shown that in some cases benefit ac- 
crued f^om the nse of the two deflector 
plates, and the Cironit Coart sustained 
the patent (8 Blatchford, 446). But the 
Supreme Court reversed the decree and 
held that the nse of two deflector plates 
where only otie had been nsed before, did 
not involve invention, although it might 
in some cases produce a better result. 

omsaiOH OF pabis. 

The omission of one or more parts of 
an old thing where the omission causes 
no new operation of the parts retained, 
will usually not be invention. 

Suppose in the case of a patent for a 
saw mill of the general character spoken 
of in Dunbar v. Myers, that the state of 
the art was such that a saw combined with 
two deflector plates was old, and the in- 
ventor merely dispensed with one of the 
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deflector platee and claimed the nse of 
one plate onl;, sncb a claim would be 
invalid. In Stow v. The City of Chicago, 
3 Banning & Arden, 92, the Circnit Court 
saje: 

"A reconstnictioD of a machine, bo that 
a leBB nnmber of parte will perfonn all of 
(be functions of the greatw, may be in- 
Tention of a high order; but the omission 
of a part, with a corresponding omission 
in function, so that the retained parts do 
just what they did before in the combine 
tion cannot be other than a mere matter 
of judgment, depending upon whether it 
is desirable to hare the machine do all, or 
lees than it did before." 

BCrBSTmmON OF HB0H1.NI0AL OB 
OBBMIOAL SQDIVALBNTa. 

It is usaally not invention to substitnte 
in an old device one or more mechanical 
eqoivalents for one or more of its parts. 

The question of equivalency Dsually 
arises in considering the qnestion of in- 
fringement. Thus, suppose a machine 
□sing clook-vork is driven by a weight, 
the weight being claimed as part of the 
combination, and some one substitutes a 
spring to perform the functious of the 
weight He would be an infringer. Sup- 
pose, also, that he had obtained a patent 
for a spring in that combination. His 
patent would probably be void for want 
of invention under the above proposition; 
but if he could show that by the sub- 
stitution of a spring for a weight in the 
combination an important new and useful 
result had been prodnced, ho would have 
made a new and patentable invention. 
His patent wonld be valid, but he would 
be none the less an infringer of the first 
named paten L 

The same is true in chemical oases 



where a ohemlcal equivalent is snbati- 
tntcd. 

OHANOK OF BEAPB. 

Mere change of shape is not nsnally 
invention. 

Where, however, the change of shape 
produces a new and useful resalt it may 
be patentable^ 

In Winans v. Denmead, 15 How. 330, 
the invention consisted in making the 
body of a car for the transportation of 
coal, etc, in the form of a fmstnun of 
a cone, whereby the force exerted by the 
weight of the load pressed equally in 
all directions, and did not tend to idiange 
the form of the body, so that every 
part resisted its equal proporUon, and by 
which also the lower part was so reduced 
as to pass down within the truck frame 
and between the axles, to lower the 
centre of gravity of the load without 
diminishing the capacity of the car. The 
Supreme Court not only sustained the 
patent, but held a different geometrical 
form of car body, involving the same 
mechanical principles, to be an infringe- 
ment. 

In Eppinger v. Bichey, 14 Blatch. 307, 

the Circuit Court sustained a patent for a 

peculiar form of plug tobacco that was 

shown bo possess great advanti^es. 

DODBLE CaS. 

The use of an old art, machine, mana- 
facture or composition of matter for a 
new purpose, is aeually not invention. 
Oases of this kind come under the head 
of what is called "double use," and this 
is to be distinguished from what is called 
"new use." 

Merwin, in his work on "Patentability 
of Inventions" (g 63), says: 

"Strictly speaking, a 'new use' is a 
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nw diflbrent from that with whioh it ii 
compared — differeat in the sanae that in- 
Tention wag reqnired to reach it, and 
therefore it is patentable ; whereas a 
'doable use,' at it is called, is a second 
employment of some process or con- 
trivance 80 like to the previous employ- 
ment of it, that, given the first, inventive 
genioB was not needed to attain the sec- 
ond — the skill of the workman was snffl- 
cient for that purpose. The second Qse, 
therefore, is not patentable." 

An important distinction is to be re- 
garded in this connection between an 
analogottfi nse and a oon-analogoaa nse. 
Where a thing has been found nseful for 
one purpose, it certainly involves no in- 
vention on the part of one who perceives 
its utility for a similar or analogous par- 
pose. But where the use is not analo- 
gous, but is of a totally different nature, 
and one whioh wonld not naturally sug- 
gest itself to a person skilled in the art 
to which the subject matter relates, then 
the new nse would iuvolre invention. A 
non-analogouB use which is referable to 
inventive genius is a "new use," and is 
patentable. An analogous use referable 
to the skill of the workman is a 'double 
oae,' and is not patentuble. The follow- 
ing summary is instructive: 

"We may sum np the principles which 
govern this class of cases, as follows: 
(1) a non-analogous; in other words, a 
non-inferable or deducible nse is pafeut- 
able; (3) invention may be shown in the 
means whereby the old contrivance is 
adapted to the new use, and the new 
ose may be patentable on that account; 

(3) such means of adaptation, though not 
implying invention, may tend to show 
that the new use is a non-analogoas use; 

(4) experiments made to ascertain the 



practicability of the new use are gtrong 
evidence to prove that invention was re- 
quired to conceive of it; in other words, 
that it is a non-analogons, and therefore, 
patentable, use.** (Merwin on Patent- 
ability of Inventions, § 93.) 

The oases apon this most interesting 
snbjmt are very numerous. They will 
be fonnd collected down to 1888 in Hr. 
Merwin's work above referred to (pages 
381 to 893). A most important case 
on this subject was decided in 1884 
by the Supreme Court of the United 
States (Pennsylvania Bailroad v. Loco- 
motive Truck Co., 110 U. 8. 490). 

This case arose upon Smith's patent for 
"an improvement in tmcks for locomo- 
tive engines." Long prior to Smith's 
invention trucks for railroad oars had 
been constructed with an ingenious me- 
chanical device, containing laterally mov- 
ing tmcks and pendant links, the details 
of which it will not be necessary to con- 
sider, whereby the weight of the oar waa 
made to counteract the tendency of the 
car to fly off on a tangent and jump the 
track in passing around a cnrve, the body 
of the car being allowed lateral motion 
on the trnok and being slightly drawn 
toward the inside of the onrve. Prior 
to the patentee's invention these tracks 
had been applied to both ends of an 
ordinary rwlroad oar. The patentee ap- 
plied this pecaliar truck and mode of 
attachment to the forward end of a loco- 
motive. By reason of the fixed position 
of the driving wheels, no similar con- 
trivance conid be attached to the rear 
end of the locomotive, and it was claimed 
that this modified the action of the 
mechanism so as to involve invention. 
The patentee stated his claim as follows: 

"I do not claim the laterally moving 
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tnioks, nor pendant links, separately con- 
sidered; but what I claim and desire to 
secare hy letten patent, is the employ- 
toent, in a lomotire engine, of a truck or 
pilot wbeels fitted with the pendant links, 
to allow of lateral motion to the engine, 
as specified, whereby the drivers of said 
engine are allowed to remain correctly on 
the track, in coneeqnence of the lateral 
motion of the track, allowed tor by said 
pendant links when ranning on a onrre, 
as set forth." 

The first adjudication upon thia patent 
was in 1B73, in the Gironit Oonrt in New 
York (Locomotive Engine Safety Track 
Ca V. Erie Bailway Co., 10 Blatcfa. S9S), 
before Judge Blatchford, who sustained 
the patent We will quote his views upon 
the particular point now under considera- 
tion, as it will be instructive to contrast 
them with those of the Supreme Oonrt 
upon the same patent. 

After describing the pre-existing trnok 
mechanism as applied to railroad oars, and 
stating that it had been described in a 
previous patent granted to Eipple & 
Bullock, the court says (p. 997): 

"Bnt, although the mode of operation 
of a Eipple & Ballook truck, par ae, in a 
car having a like track at its other end, is 
the same, for all the purposes of the truck 
itself, that it is in a structure which hait 
driving wheels at the other end; yet the 
moment the truck swivelling on a king- 
bolt is taken ont of the other end of the 
stracture, and driving wheels take its 
place, the mode of operation of the struc- 
ture as a whole becomes different from 
the mode of operation of the stracture 
with the two swivelliog trucks." 

The next adjudication apon this patent 
was in the Circnit Court in Pennsylvania, 
by Ur. Justice Strong, in 1874 (Liocomo- 



tive Engine Safety Truck Oo. v. Pennsyl- 
vania B. R. Co., 1 Banning & Arden, 470), 
who sustained it, and sud (after first de- 
scribing the mechanism of the truck): 

"It had been used under eight-wheeled 
passenger oars, and, perhaps, under eight- 
wheeled ftreight cars; but, in all those, 
both tracks were allowed to swivel ft«ely 
on their centres around a king-bolt. When 
applied to a locomotive engine or a oar, 
the hindmost wheels of which are rigid 
and cannot swivel, while the opetatioQ 
of the track is precisely like its operation 
when under a passenger car, a new efTeot, 
upon the movement of the engine, is pro- 
dnoed. The drivers, or rear wheels, move 
on a onrved track with less grinding or 
sliding, and the friction is greatly dimin- 
ished. It is not, then, the case of a 
mere double nse, nor the aggregation of 
two devices acting independent of each 
other, bnt the prodnction of a new and 
useful result." 

This case was appealed to the Supreme 
Court of the United States, which re- 
versed the judgment of the oonrt below, 
and held that the patent did not cover a 
patentable subject matter. 

Mr. Justice Cray, delivering the opinion 
of the court, says: 

"The question, therefore, is whether 
employing, as the forward track of a looo- 
motive engine with fixed driving wheels, 
a truck already in use on railroad oar^ 
has the novelty requisite to sustain a 
patent" 

The conrt refers to the opinions of the 
Circnit Courts above referred to, sustain- 
ing the patent, and then says: 

"This court finds itself unable to escape 
from the conclusion that the application 
of the old track to a locomotive engine 
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neither is a new use, nor does it prodnoe 
ft new result. 

"In both en^ne ftnd oar, the inoreased 
friction ftgwust Qie rails and the danger 
of being thrown off the track, in entering 
opon or passing along a onrre, are doe to 
the impalse of forward motion in a direc- 
tion tangential to the carve, and to the 
inflnenoe of oentrifngal force. In the 
engine, as in the car, the object and the 
effect of the transrerse slo^ allowing a 
slight lateral motion, and of the dire^nt 
pendant links, by means of which the 
weight of the engine or oar itself helps to 
keep it npon the track, are to seonre 
steadiness and safety by lessening the 
tHction against the rails and the danger 
of being thrown off the track. The only 
dilference is that by reason of the fixed 
poution of the driving wheels of the 
engine, the track, which has before been 
applied at each end of the car, can only 
be applied at the forward end of the 
engine, and therefore the accommodation 
of the movement of the engine to the 
carve of the track may be less complete 
than in the case of the car. The effect of 
the invention npon the engine, aa oom- 
pared with its effect npon the car, is the 
•ame in kind, though perhaps less in 
d^pree. 

"It is settled by many decisions of this 
oonrt, which it is nnneoessary to qnote 
from or refer to in detail, that the appli- 
cation of an old process or machine to 
a similar or analogons subject, with no 
change in the manner of application, and 
no resolt snbstantially distinct in its 
nature, will not enstain a patent, even if 
the new form of result has not before 
been contemplated. Hotofakiss v. Green- 
wood, 11 How. 348; Phillips v. Page, 24 
How. 164, 167; Jones v. Morehead, 1 



Wall. 166, overruling 8. 0. nom. Liv- 
ingston 9. Jones, 1 Fisher Pat. Oases, 
691; flicks «. Kelsey, 18 Wall. 670; 
Smith V. Nichols, 21 Wall. 112; Brown v. 
Piper, 91 V. S. 37; BoberU v. Byer, 91 
U. S. 160; Keystone Bridge Oo. r. Phoenix 
Iron Co, 96 U. 8. 274, a76; PUaing Ma- 
chine Oo. V. Keith, 101 U. 8. 479, 491; 
Pearoe v. Malford, 102 U. 8. 112; Heald 
«. Rice, 104 U. 8. 737, 764-766; Atlantic 
Works V. Brady, 107 U. 8. 198." 

The coart reviews a number of oases, 
English and American, which established 
the proposition of law that the mere ap- 
plication of an old contrivance ia an old 
way to an analogons subject without any 
novelty in the mode of applying snoh old 
contrivance to the new purpose, is not ft 
valid subject matter of a patent. Bush v. 
Fox, 9 Ezoh. 661; 6 H. L. Cas. 70?; 
Brook V. Aston, 27 L. J. (N. 8.) Q. B. 
146; 4 Jar. (K. 8.) 279; 8 £. & B. 478; 
28 L. J. N. 8. C. P. 82, 84; 6 0. B. (N. 8.) 
1«4, 173; 88 L. J. (N. 8.) Q. B. 175, 176; 
6 Jur. (N. 8.) 1025, 1027; Harwood V. 
Great Northern Bailway Co., 2 B. & 8. 
194, 228, and 11 H. L. Gas. 664. 

In concluding, the court says: 

"In the case at bar, the old contrivance 
of a railroad truck, swivelling upon the 
king-bolt, with transverse slot, and pen- 
dant divergent links, already in use under 
rulroad cars, is applied in the old way, 
without any novelty in the mode of apply- 
ing it, to the analogous purpose of form- 
ing the forward truck of a looomotive 
engine. This application is not a new 
invention, and therefore not a valid anb- 
jeot of a patent" 

(See also Lovell Manufacturing Oo. t>. 
Gary, 147 U. S. 628.) 

INVSNTIOK A. QUESTION OF FACT. 

The question as to whether a subjec- 
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matter inrolres iDTention hu been held 
to be a qatntioD of fact (Sfanter r. DSTiB, 
16 Fed. Rep. fi61); bnt it mnst be Bolred 
by Uie jury or by tim court, in acoordanoe 
with the mlea of Uw above giTon. 

PSACTIOAX DTtLTFT AND PUBLIC 08B A 
IB3T AS TO INTXSnOK. 

The principles which we hare laid 
down will in most ooaei enable one to 
detect want of inTention; bat frequently 
the qneetion as to the eziatenoe or noD- 
ezietence of uiTentioD ia most diffioolt 
and perplexing. 

In many oases where the qnestion is 
■till anoertain of solntioa by any of the 
methods above set forth, the doabt may 
be solved in favor of the patent, by show- 
ing the fact that the device has gone iolo 
general nse. The leading case on this 
point is Smith r. Ooodyear Dental Vul- 
canite Co., where it is said: "We do not 
say the single fact that a device has gone 
into general nse, and has displaoed other 
devices which bad previously beau em- 
ployed for analogous uses establishes in 
all cases that the latter device involves a 
patentable invention. It may, however, 
always be considered, and when the other 
fiiota in the case leave the qnestion in 
doubt, it is soflBctent to turn the soale." 
(93 U. S. 495-6.) 

STATS OF THE AKT. 

In considering whether a subject matter 
involves invention we must bwr in mind 
that every inventor is presumed to know 
all that preceded his invention in the 
way of prior patents and publications, 
whether domestic or foreign and all nse 
within the United States, and every pat- 
ent is constraed in reference to the "state 
of the art" so ascertained. 



THB OLD AKD NBW BOLXB OV TBB 
BUBJBCT OF FATBNTABILITT. 

Having now gone over the various mlea 
of law that bave been applied in recent 
oases for the purpose of ascertaining 
whether a snbjeot matter, patented or 
proposed to be patented, involves inven- 
tion, it will be seen that in many oases 
great difficulty and doabt will arise npon 
the point 

In the recent case of McClain v. Ort- 
mayer (141 TT. S 419, November, 1891), 
the Supreme Court of the United States 
sabstantially admits its failure fully to 
grapple with the problem. Mr. Justice 
Brown, delivering the opinion of the 
court, says (pp. 426-7): 

"What shall be construed as invention 
within the meaning of the patent laws 
has been made Uie subject of a great 
amount of discussion in the authorities, 
and a large number of cases, particularly 
in the more recent volumes of reports, 
tarn solely upon the question of novel^. 
By some, invention is described as the 
contriving or constructing of that which 
had not before existed; and by another, 
giving a constmotion to the patent law, 
as 'the finding out, contriving, devising, 
or creating something new and ueefsl, 
which did not exist before, by an oper- 
ation of the intellect' To say that the 
act of invention is the production of 
something new and useful does not solve 
the difflcalty of giving an accurate defini- 
tion, sinoe the question of what is new aa 
distinguished from that which is a color- 
able variation of what is eld, is usually 
the very question in issue. To say that it 
involves an operation of the intellect, ia a 
product of intuition, or of something akin 
to genius, as distinguished from mere 
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mechAtiioal skiH, drswB one tomswhat 
nearer to an appreciation of the tme dio- 
tinotion, bnt it does not adeqcatel; ez- 
preaa the idea. The trnth ii the word 
oannot be defined in anoh manner ag to 
afford any anbatantial aid in determining 
whether a partioalar denoe inrolvea an 
exercise of the inventive faonltj or noL 
In a given case, we maj be able to sbj that 
there ie present invention of a very high 
order. In another we can see that there 
is lacking that impalpabh $omething 
which distingnisheB invention from sim- 
ple mechaoical akill. Gonrte, adopting 
fixed principles as a guide, have by a 
proceaa of exolneion determined that cer- 
tain variations in old devices do or do not 
involve invention; bnt whether the varia- 
tion relied opon in a particular case is 
anything more than ordinary mechanical 
■kill is a question which cannot be an- 
swered by applying the test of any gen- 
eral definition." 

It is greatly to be lamented that the 
oonrts have seen fit to depart fh)m the 
simple rale of law laid down in 182fi by 
M.T. Jastioe Story in Earle v. Sawyer (4 
Uaaon, 6), quoted in the early part of 
this paper, which is sobstantially to the 
same effeot as that laid down by the 
eminent English author Webster in 1811, 
heretofore quoted. The rule in that case 
bad at least the merit of certainty, and 
only in rare oases could its application 
involve injustice or inconvenience to the 
publio. The rule now adopted by the 
Supreme Court amounts to this: that a 
separate inquiry must be made in each 
case to aaoertain whether a certain cre- 
ative process must have gone on in the 
mind of him who originated the thing 
patented, or whether it could have been 
produced by a person skilled in the art 



withont the exercise of snob creative fac- 
ulty, and this is to he determined as a 
question of hat, with certain rules of law 
to guide the investigation. Patent cases 
in equity at« heard before one or two 
judges of the Circuit Court (usually one), 
who decide all questions both of law and 
fact, subject to review by the appellate 
court, both as to the law and the fiiots. 
Cases at law are tried before a jury, who 
have absolute power to determine the 
Caots and who take their instmotioDS as 
to the law fl*om the court, subject to 
review, as to the law oitly, by the appel- 
late court. It will be readily seen that it 
must often happen that an invention 
which would appear so simple and ob- 
vious to a particular judge or to a par- 
ticular jury as not to involve anything 
more than meobanioal skill, would appear 
to another judge or to another jury to 
involve great ingenuity. A patent, there- 
fore, might frequently be held void by 
a particular judge or a partionlar jury, 
when it would have been held valid by 
another judge or jury having a different 
appreciation of the meohanioal or chem- 
ical matters involved. To a tribunal of 
different temperament the device might 
^pear marvellous and olearly patentable, 
and it might he diffionlt to convince such 
a tribunal that mere mechanical skill was 
required to produce that which at first 
sight appeared so abstruse. It is titns im- 
possible in many cases for a lawyer to give 
an opinion upon which a client can safely 
rely on the question of patentability. 
This uncertainty has been the origin of 
a vast crop of litigation. 

Another element of nnoertainty arises 
&om the application of the test laid down 
in Smith v. Qoodyear Dental Vulcanite 
Co., as to whether the device has gone 
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into general pablio use. It freqnently 
happens, when an inTention is mode and 
introdaoed to the pnblio, that it is wholl; 
nnappreoiated for a nnmber of years, and 
finally its meritg become anderstood) and 
it becomes an indispensable article in the 
calling to which it relates. Let ns sap- 
pose a dose case inToIring a nice question 
of inTention, and the snit to have been 
bronght agunst an in&inger daring the 
first two or three yean of the life of the 
patent, when the device was still strag- 
gling to obtma a footiiold in the market. 
It will be seen that the rale of Smith 
V. Goodyear Dental Vnlcanite Go. woold 
not aid the inrentor, and his patent 
might be held inralid. Soppose, how- 
erer, that he had deferred sning in- 
fringers until his device bad been on the 
market five or six years and bad become 
popular and indispensable and had gone 
into oniTersal nse, then the patent wonld 
andoabtedly be sustained nnder the rule 
that we are now oonsidering. 

It is almost certain that under the 
doctrine of the recent deoisious of the 
Supreme Conrt, the inventor of the art 
of printing could not have sustained a 
patent coTering it, diiriog the first few 
years after the inTention became known, 
and before it went into general nse; for 
after all, the inventor only introdaoed the 
use of movable types contuniDg single 
letters in place of types containing words 
and devices of Tarions kinds^ and seals 
for the pnrpoee of making impressions 
had long been well known. While such 
a patent might not baTO been sustained 



in its early years, before the great valoe 
of the invention was understood, it is 
certain that the court would have held 
the device to be patentable as soon as 
it bad gone into snch general pnblic nee 
as to demonstrate the greatness of the 
step made in the arts. As a matter of 
strict justice, however, the person who 
originated this art would have been jost 
as much entitled to protection daring the 
first year or two of the life of his patent, 
as at any subseqaent period. 

OONOLDBIOir. 

We consider that the rule above quoted, 
laid down by Mr. Justice Story in Karlo 
V. Sawyer, is a safe and satisfactory one. 
Where a device is n«w and uitfvi, it is 
always poseible that it may have been 
the result of thought, skill and design, 
and great injustice is done to an inventor 
under the present rule of law, which 
leaves the whole qaestion of patentability 
open for consideration by a judge or a 
jury. The only qnaliflcation that per- 
haps might be allowed, can be aptly ex- 
pressed by a sapposed charge to a jury 
in the following words: "If yon find 
that this device is new and if you find 
that it is usetal, yoa are to find in favor 
of the patentee and against the infringer, 
unless yoa are of the opinion that the 
ohange and the consequences of the 
change are so inconsiderable and unim- 
portant as to make it impossible that the 
device ooald have been the result of 
thooght, skill and design." 



ovGoO'^lc 



NOTES ON THE NEW YORK CODE OP CIVIL PEOCBDUBB. 

<Sapplem«ntu7 to IhoM glfca la Dm cUimwB.) 
BY PKOP. OEOXQE CHASE. 



ATTAOHMBNT-aMflMMd. 

g 649. A lery npon chote* in action, aa a 
bQl, note, etc., reachee only the defendanf ■ 
tegal Utle, and if, therefore, before levy 
of the attachment by getting the note, 
etc, into the Bheriffs actnal cnBtod;, the 
defendant has parted with hie legal title, 
eves if with intent to defrand creditors, 
be has only an tquity left which the at- 
tachment cannot reach, and so the eherifl 
cannot assail the transfer as frandnlent. 
{Anthony v. Wood, 96 'S. T. 189; Throop 
Co. V. Smith, 110 N. T. 83.) 

Bat if the sheriff attaches goodt and is 
■aed by the general assignee for the bene- 
fit of creditors, he may show that the 
usignment ie frandaleot and void as 
against attaching creditors. (Oarr t>. 
VanHoeeen, 26 Han, 316; Antiiony v. 
Wood, 96 N. T. 18fi.) 

Bnt this is not tme where a chott in 
adion is attached. In each a case the 
iherifl cannot maintain an action to show 
the frand nor if sned can he show it him- 
self in defense. (Bates v. Plonsky, 38 
Hnn, 113; Oastle v. Lewie, 78 K. Y. 131; 
Hess V. Hess, 117 N. Y. 306.) 

§ 666. A mere ordw that a person bar- 
ing attachable property of the defendant 
deliver it to the sheriff, is not anthorised; 
the sheriff mnst bring an action or tpteiai 
froeotding to obtain possession. (Hall v. 
Brooks, 89 N. Y. 38.) 

§ 663. See as to mcition by subsequent 
lienors, Stenben Co. Bk. v. Alberger, 76 



IS. Y. 179; Godfrey v. Godfrey, id. 434; 
Jacobs p. Hogan, 85 N. Y. S43; Trow's 
Co. V. Hart, id. 600; Tim v. Smith. 98 
N. Y. 87. 

§ 693. The sheriff may take all the 
partnership property into bis possession, 
bnt mnst not purport to seize and sell 
anything bnt the interest of the individ- 
nal partner. (Atkins «. Saxton, 77 N. Y. 
196.^ 

§ 707. As to the meaning of this sec- 
tion, see MoEiooey v. Oollins, 88 N. Y. 
316; Fitnimons v. Harke, 66 Barb. 883; 
Force v. Gower, 38 How. Pr. !i91; Cooper 
V. Reynolds, 10 Wall. 308; Pennoyer v. 
Nefl; 96 U. S. 714.) 

§ 709. It is held that this section, in so 
far as it attempts to compel a defendant 
to pay the costs and expenses iuenrred by 
the sheri^ when the attachment has been 
Tacated, is nnoonstitntiooal and void, as 
depriving the defendant of his property 
without due prooess of law. (Bowe v. 
U. 8. Reflector Co., 86 Hon, 407.) 

APPOIMTMBirr OF BB0BITBB8. 

g 713, Par. 1. A receiver appointed 
nnder Uiis subdivision is the nsnal re- 
ceiver pondentt litt, whose active func- 
tions tflrminate with a judgment adverse 
to the party who procures his appoint- 
ment, although his character as receiver 
may continue for the purpose of render- 
ing an account nntil he is by order dis- 
charged &om bis tmeL (Oolwell v. Gar- 
field Bk., 119 N. Y. 406.) 
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SqM. 8. Under this Bobdinsion, the 
appointmeat mnst be made after judjf- 
mani; hence an order made before judg- 
ment for the pnrpose of oontinniog after 
judgment a reoeiTership whioh had been 
eatablished nnder Habdirision 1 ie not an- 
thorizod. (S. 0.) 

The Oonrt of Ohanceij had power to 
appoint a reoeiver of the rente and profits 
of mortgaged premiees aooming pending 
a forecloBDre. This poirer still exists 
nnder section 4 of this code. (HoUen- 
beok V. Donnell, 94 N. Y. 348.) 

A oonrt having power to, and whioh 
appoints a reoeiTer of the assets of an 
insolvent corporation, ma?, in aid of that 
appointment, forbid an; subsequent inter- 
ference b; way of attachment or execu- 
tion with the property in his possession. 
(Woorishofifer v. North Biv. Co., 99 N. Y. 
398) 

AHBHDKBirr OF PLBADIKGB, MOTIOira, 
8BBTI0B OF PAPBB8, HO. 

§731. The bilnre to appoint a guardian 
ad Htem for an infant plaintiff affects the 
regnlarity of procedure, bnt not the juris- 
diction of the conrL Stid, therefore, that 
at the oloss of the evidence on the trial 
such gnardian might be appointed. (Bima 
V. R. I. Works, 120 N. Y. 433.) 

g 723. The only limitation under this 
section npon the right to amend the 
pleadings at the trial ie that the amend- 
ment mnit not change tvbitantiaUif the 
cautB of action or defenee. (Harris v. 
Tumbridge, 83 N. Y. 92, 97.) 

A fair test to determine whether a pro- 
posed atneudment of a complaint is allow- 
able or whether it sets np a new cause of 
action is — would a recovery on the orig- 
inal complaint bar a reoovery on the 



amended oompIaintF (Davis v. N. Y. Ac 
B.Co,110N.Y.646.) 

A pleading cannot lawfully be amended 
in a material respect except at a time 
whioh will give the opposite party an op- 
portnni^ to meet by proof the new alle- 
gations. (Romeyn v. Sickles, 108 N. Y. 
660; ses Van Cott v. PrenKoe, 104 N. Y. 
45.) 

The plaintitr is not oonclnded by the 
amount of damages claimed in the com- 
plaint, bat this may be amended on tiie 
trial by increasing the amount (Shei^ 
wood V. Hanser, 94 N. Y. 626; Beed v. 
Mayor, 97 N. Y. 620.) 

This section does not aathoriie striking 
out the name of a sole defendant and 
inserting the names of other persons as 
defendants. (Uilk Pan Ass'n v. Beming- 
ton Works, 89 S. Y. 2S; Sohulti v. Bail- 
road Co., id. 242.) 

g 731. As to the effect of tender, see 
Wilson V. Doran, 110 N. Y. 101. 

g 732. This section only applies to that 
class of tenders which satisfy and dis- 
cbarge the debt, aud not to such oases as 
the tender of a debt on condition of the 
return of a pledge given as security for 
the debt, and other like cases. In saoh 
oases a deposit in oonrt is not necessary. 
(Ossa r. Higenbotam, 100 N. Y. 248.) 

When the money is paid into court, it 
belongi to the plaintiff, tmd his title 
thereto cannot be disputed, whatever may 
be the result of the action. The defend- 
ant takes the risk of losing the amonnt 
tendered, even though he succeeds in the 
action. (Taylor v. Bkln. B. Co., 119 N. 
Y. 661.) 

g 766. It is a general mie that actions 
for personal torts do not survive, and snoh 
an action abates by death except as pro- 
vided by section 764. So an action tor 



ovGoO'^lc 



THE COUNSELLOR. 



breach of promiae to murj does sot anr- 
Tire (sea Hegerioh v. Eeddie, 99 N. Y. 
258), thongb a hatband's right of action 
to reoorer the ralue of hia wife's servioee 
does BOrriTe. (Crepn «. Bklyo. R. Co., 
83 N. Y. 69fi.) 

§ 676. The oonrt ma;, on defendant* B 
spplioation, compel the sole tranBferee of 
plaintifiTg claim pendinf; snit to be made 
part; plaintiff. (De Boat v. Palmer, 1 
How. Pr. N. S. 008.) 

When, after issue joined in an eqni^ 
snit, the plaintiff transfers bis interest 
the transferee may more to be sabatitnted. 
(Smith V. ZaliDski, M N. Y. fil».) 

g 757. This applies to a case where 
■ Mie plaintiff and a sole defendant are 
both dead, as well as to a case where onlj 
one of them is dead. The court most 
grant the motion to revive, made npon 
affidarits showing the necessary facts. 
(Holsman v. St. John, 90 N. Y. 461.) 

g 759. This provides for cases like 
Hoffman v. Tredwell. 6 Paige, 308. 

§ 768. As to renewal of motions with- 
ont leave, see Steuben Go. Bk. v. Alber- 
ger, 83 N. Y. 274; Harris v. Brown, 93 
"S. Y. 390. As to the neoessity of enter- 
ing orders and filing them, see Vilas r. 
Pago, 106 N. Y. 439. 

§ 769. In an action triable in Kew 
York Connty, motion cannot be made 
in Sings Connty. (Dupignac t*. Tan 
Bnakirk, 44 Hun, 46.) 

§ 770. See Laohenmeyer v. Lachen- 
meyer, 26 Hnn, 642. 

g 772. One justice of the Snpreme 
Oonrt cannot review the action of another 
by vacating or modifying his orders, ex- 
cept in the case of provisional remedies 
and the cases stated in this section. 
(People V. Trast Co., 31 Hnn, 20.) 

g 780. An order to show canse, fixing a 



time more tiian eight days is a nnllity. It 
mnst be less than eight day;. (Vale v. 
Bkln. R. Co., 12 Uiv. Pro. Rep. 102.) 

§ 784. The olaase in regard to "snp- 
plemental complaint" is no longer ap- 
plicable, as this mode of reviving an 
action has been done away with. The 
practice now is to make a motion. (See 

8 '«■) 

A General Term has no power to com- 
pel a party to accept notice of appeal 
after the time for appealing has expired, 
as this would be, in eflbot, to allow an 
appeal, which courts are prohibited from 
doing, after the expiration of the time 
fixed by law for sach appeal. (Clapp v. 
Hawley, 97 N. T. 610.) 

g 787. Service of summons by publica- 
tion or personally ont of the State is not 
complete until ttie expiration of six full 
weeks. (Market Bk. v. Pacific Bk. 89 N. 
Y. 397.) Where a weekly publication of 
a notice is required, it is not necessary to 
show publication on the same day of each 
week. It is sufiicient it made on any day 
of each week for the presoribed nnmber ot. 
weeks. (Wood v. Knapp, 100 K. Y. 109.) 

Process or papers may be served, and 
courts may be held, on Saturday after- 
noon, though it is a half-holiday. (People 
r. Soperviaoro, 16 Cir. Pro. B. 379; Fries 
V. Coar, 13 id. 162; contra, Reynolds v. 
Paten, IS id. 200.) 

g 788. Process or papers may be served 
on a public holiday. Thus the service of 
a summons on Christmas was held valid. 
(Didsbnry v. Van Tassel, 18 Civ. Pro. Rep. 
372.) 

g 797, Par. 1. Service by mail is com- 
plete from the time of deposit in the 
mail, if it is deposited in the post-ofSce 
of the party or attorney serving it (Elliott 
V. Kennedy, 26 How. Pr. 422.) 
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But it is only good from the time 
of the receipt, if mailed in the post-office 
at some other place. (4 How. Pr. 216; 6 
id. 208.) 

Service by mall in an enrelope endorsed 
with a direction to retarn if not called for, 
etc., is not vitiated thereby, nnless it ap- 
pears that, by reason of the retam in 
accordance with the endorsement, the 
person to be served failed to receive the 
papers. (Gaffoey v. Bigelow, 3 Abb. N. 0. 
811.) 

Par. 3. It is not proper to throw the 
paper through a fanlight, posh it ander 
the door, or to get a key and nnlock the 
door so as to pnt the paper inside. (Haight 
V. Moore, 86 N. Y. Sp'r. 294; Vail v.Yail, 
4 Hun, 663; Glaflin v. Dubois, 13 Oiv. Pro. 
B.284.) 

Dropping the paper, not enclosed in a 
sealed wrapper, through a slot in the 
attorney's ofBoe door, marked "letters" 
is not sufficient. This is not such a mode 
of leaving the paper in a "conspicuous 
place" in the office as ia meant by the 
Code, for to so serve it the office must 
be open so as to be entered by the person 
serving. (Livingston v. N. Y. B. Co., 19 
Civ. Pro. a 368.) 

g 798. A foorteen days' notice of trial 
served by mail is not merely defective, 
but is void. Failure to return it will not 
be deemed a waiver of the objeotion, 
(Walker v. Chilson, 20 N. Y. Supp. 527.) 

g 602. To bring a party into contempt 
for violating an order, it mnst have been 
served personally upon bim by exhibiting 
to him the original aud delivering to him 
a copy. (MoCanlay v. Palmer, 9 Oiv. Pro. 
R. 390.) 

g 820. The equity remedy of inter- 
pleader by which an affirmative action 
of interpleader may be started still exists. 



and this code remedy, authorizing a mth 
tioQ by the defendant for an interpleader, 
has not superseded iL Each remedy is 
governed in the main by the same prin- 
ciples. (Cronin v. Crouin, 9 Civ. Pro. B. 
137; B. & 0. R. Co. v. Arthur, 90 N. Y. 
234; Clark r. Moeher, 107 N. Y. 118.) 

g 823. Where, now, an order is sent 
stating the question for a trial by jnry, 
the effect is the same as in the case of 
a "feigned issne" nnder the old practice. 
The court may adopt the verdict and find 
aooordingly, or disregard it and make its 
own findings. (Carroll v. Deimel, 96 If. Y. 
262.) 

A "feigned issue" was a fiotitious issne 
in an equity suit, framed upon a wager, 
and presenting some question of fact 
which it was desired to have tried by jury. 

DEPOSITIONS. 

g 870. The phrase "piu^y to the ao- 
tion" includes only parties to the record, 
not others who may be parties in interest 
(Seeley v. Clark, 78 N. Y. 280.) 

This section authorizes the granting of 
an order, before an action haa actually 
been commenced in a court of record, for 
the examination of a person against whom 
such an action is about to be brought, 
npon the application of the person who 
is about to bring the action. (Merchants' 
Bk. V. Sheehan, 101 N. Y. 176.) 

If some part of the desired examination 
will oonsist of questions tending to crimi- 
nate the person examiued, the order may 
be granted and the witness left to assert 
his privilege when such questions are put 
(Davenport Co. v. Tanasig, 33 Hun, 32.) 

But if the examinaUon as a whole vrill 
be of an incriminating character, the 
order may be refused. 

An individual who is aparty cannot be 
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oompelled by an order for exuninfttion 
before triftl to produce books, papers, etc., 
for examinaHon and intptction, but one 
who desirea sach ezatnioatioii and ingpeo- 
tion miut proceed for that pnrpoae nnder 
§g 803-809 of the code. (Dick v. Phillips, 
41 Hen, 608; El Fazi v. Stem, 20 Civ. 
Pro. R. 125, 126 N. T. «4a.) 

The affidavit need not state that the 
deponent will nee the eTidenoe ae a part 
of his proof on the trial. It is sufficient 
that enoh intention be inferable from the 
alBdarit. (Fogg v. Fisk, 80 Hon, 61.) 

If the attorney's office address or resi- 
dence is not dol; stated, the order will 
be vacated. (Van Boy v. Harriott, 30 
Hnn, 77.) 

I 873. The order mnst be granted by a 
jadge at Chambers and not by the Special 
Term. (Heishon v. Ins. Co., 77 N. Y. 
278.) 

It seems that the judge is not absolutely 
bonnd to grant the order, though the affi- 
darit conforms to the Code requirements. 
If the judge can see that the examination 
is not necessary, and is sought merely for 
annoyance and delay, he may in his dis- 
cretion deny the application. (Jenkins v. 
Putnam, 106 N. Y. %t%.) 

The jodge granting the order for the 
examination of one party upon the appli- 
cation of his adversary, may in hia discre- 
tion anthorize a general examination, and 
this need not be limited to an affirmative 
cause of action or affirmaUve defense set 
forth in favor of the party desiring snob 
examination. (Herbage v. Utica, 109 S. 
Y. 81.) 

g 876. The order must be served on the 
party persoually. (See g 808.) Service only 
upon the tUtomey is not enough to give 
jurisdiction to punish the party for non- 
compliance. (Tebo V. Baker, 77 N. Y. 88.) 



§ 887. This section only authorizes tak- 
ing depositions In an action, not in a 
special proceeding. {In r» An Attorney, 
83 N. Y. 164.) The provisions of this 
article, however, apply to Surrogate's 
Courts. (Estate of Voorhis, 6 Civ. Pro. 
Bep. 444.) 

g 868. Different forms of oommissions 
and other modes of securing depositions: 

(1) The primary form of commission 
names commissioners, names witnesses, 
and provides for written interrogatories 
annexed. This form may be used in any 
of the cases specified in % 888. 

(%) Modified form : This is like the 
first form, except that it authorizes the 
putting of oral questions in whole or 
in part. (§ 898.) 

(8) Open commission: This names com- 
missioners, bat instead of naming wit- 
nesses authorizes the examination of any 
witnesses produced on or before a certain 
day; it provides also for oral qnestions. 
(§ 897; see Jones v. Hoyt, 10 Abb. N. 0. 
834; Jennison v. Savings Bk., 86 N.Y. 546.) 

(4) Order to take depositions: This sim- 
ply directs that depositions be taken, while 
the Code specifies in section 899 before 
whom they may be taken. Notice is then 
given by counsel of the time and place of 
taking the deposition, naming the wit- 
nesses to be examined, and the person 
before whom the examination is held. 

(5) Letters Rogatory: Sometimes com- 
missioners sent to foreign countries will 
not be aided by the foreign courts so as to 
enable them to secure the attendance and 
ezaminatioQ of witnesses. Then letters 
rogatory are nsed, which consist of a 
request by one of our courts to a foreign 
court to obtain and return the testimony, 
under promise of a like favor when re- 
quested. (Anonymous, 59 N. Y. 818.) 
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ISSDBB AND TRIALS. 

g 966. See 6 How. Pr. 114; 13 Abb. Fr. 
ISfi. 

§ 967. One of two defeodantB appear- 
ing b; separate attorney and baring a 
different defense majr bring the canae to 
tnsl as to himself. (29 Barb. 617.) 

g 968. Where a plainttf brings an 
action for both legal and equitable relief 
in respect to the same oanse of solion, the 
case is not as of right triable by jury, bnt 
the plaintiff by snch election labmite to 
have the iesnes tried by the conrt, or by 
the oonrt with tite aid of » jnry, as the 
oonrt in its discretion may determine, 
according to the practice in eqnity coses. 
(CogsweU V. N. T. &C. R. Co., lOfi N. Y. 
319.) 

Bnt an action by the plaintiff for both 
legal and equitable relief does not deprive 
the defendant of a right to jury trial. 
(Hudson r. Caryll, 44 N. Y. 568.) 

The bringing of an action of a dis- 
tinctirely equitable oharscter is a waiver, 
so far as the plaintiff is oonoerned, of the 
right to trial by jury, although upon the 
facts he may be entitled to either legal or 
equitable relief; and in determining the 
mode of trial the conrt may be governed 
as to him by the natnre of the action 
as stated in the complaint. But the 
defendant may in snoh a case demand 
jury trial. (Davison v. Associates, 71 N, 
Y. 333; Brinckeihofl v. Bostwick, 106 N. 
Y.567.) 

The formal relief asked for in the oom- 
plaint is not controlling in determining 
the natnre of the action, and where an 
answer is interposed, the oonrt will grant 
a judgment which shaJl be consistent with 
the case made by the complaint and em- 
braced within the issues, if snstained by 
the evidence, irrespective of the relief 



demanded in the oompIainL The mere 
fact that a money judgment is asked for 
does not make the case one for trial by 
jnry. (Bell v. Uerrifield, 109 :N^. Y. 30S; 
see Glenn v. Lancaster, id. 641.) 

% 971. This practice corresponds to the 
former practice in eqni^ of mi^ng ap a 
fiotitions or "feigned issue" for the trial 
in a court of oommon law of certain mat- 
ters of fiaot arising in the eqnity sniL 

The same thing is now accomplished 
by stating in an order the questions to 
be tried by jury. (See § 823; Carroll v. 
Deimel, 96 N*. Y. 26S; Hammond v. Mor- 
gan, 101 S. Y. 179; Birdsall v. Patterson, 
61 X. Y. 43; Randall v. Randall. 114 N. 
Y. 499.) 

§ 974. See Mackell&r v. Rogers, 109 
N. Y. 468. 

g 980. Only a party who has given no- 
tice of trial can bring a case to trial. If 
the plaintiff gives no notice, or his notice 
is defective, and he takes a verdict in the 
absence of the defendant, the conrt will, 
on the defendant's motion, set it aside. 
(3 Wait's Pr. 81.) 

An inquut for want of an aflSdavit of 
merits consists in calling up a case ont of 
its order on the calendar at the opening 
of the session of the court on any day of 
the term except the first, and having it 
heard solely on testimony introdnced in 
behalf of the plaintiff. The defendant, if 
he is present, may cross-examine the 
plaintiff's witnesses, bnt can introduce do 
affirmative testimony on his own side. 
If the case is not heard oat of its order on 
the calendar, bnt only when reached in 
regular coarse, it is then triod in the 
regnlar way, and evidence for the defend- 
ant may be introdnced. This practice 
only applies to common law and not to 
eqnity actions. If the defendant has put 
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in ui afBdaril of merita, or a rerified 
uuirer, the inqaeit oaonot be taken. (See 
Bale 28 of the Geoeral Bales of Pntotioe.) 

BXCBPTIONS, HOTIOHB FOB NSW 
TBUL, BTO. 

g 993. Ad appeal &om a judgment en- 
tered on a verdict mnst be detennised 
solely npon exoeptiooB taken apon the 
triaL An ezoqttion can be taken only 
to a ruling by the thai oonrt upon a qoea- 
tion of lav and mast be preceded by an 
objection. If an objection be made and 
then waiTed, the exoeptioa is not avail- 
able. 

Where there is no exception to the 
roling of the oonrt as to the sofiSoienoy 
of the evidenoe to eatabliBh a foct in iune, 
and the defeated party wishes to move for 
a new trial, he mnat do so in the first 
instance before the trial coart or at Special 
Term, ander sections 999 and 1002. Not 
having done this, no qaestion affecting 
the merits or the Bnfficienoy of the evi- 
dence to support the verdict may be 
raised at General Term. (Third Ave. 
E. Oo. V. Ebling, 100 N. Y. 98.) 

Since now exceptions cannot be taken 
to findings of fact in actions tried by the 
coart or g referee, but qaestions of fact 
may be reviewed by the General Term 
wittiout exceptions, it is the dnty of an 
appellant desiring a review of questions of 
fact to see that the "caee** contains a 
certiBcate that all the evidence has been 
included or all bearing on the questions 
so sought to be reviewed. In the absence 
of snch certificate the General Term may 
refuse to review such questions. (Porter 
V. Smith, 107 N. Y. 631; 47 Hun, 158.) 

g 993. Under this section a refnssl of a 
request to find a fact, on the ground that 
the fact is immatorial, presents a question 



of law, and if the fact be material the 
ruling is error, although the fact be not 
conclusirely proved, and the evidence ae 
to it is conflicting. (James v. Cowing, 82 
N. Y. 449; see Todd v. Nelson. 109 N. Y. 
816.) 

g 994. If a copy of the decision or 
report is not served, the time for filing 
exceptions and making a "case" does not 
begin to run, and an appeal to the General 
Term cannot be dismissed for failure to 
make a "case," thongh none has been 
made for tiiirty days or more after the 
judgment (Sobwars v. Weber, 108 N. Y. 
668; French v. Powers, 80 N. Y. 146.) 

Upon a trial before a oonrt or referee, 
an exception to a general finding of law 
holding that one party is entitled to re- 
cover against the other, raises the ques- 
tion whether apon all the facts found, the 
successful party was entitled to jndgmmt. 
(Hemmingway v. Pouoher, 98 N. Y. 281; 
Moores v. Townshend, 102 K. Y. 387.) 

g 997. The appellant is simply bonnd 
to present bis cause to the General Term 
or Court of Appeals upon the "case" as 
settled; he is not bound to print matter 
proposed by the respondent as amend- 
ments but disallowed by the trial judge. 
(Kilmer v. N.Y. 0. B. Oa, 94 N.Y. 49fi.) 

Where findings contained in the "case" 
ae settled by a referee, diflfar from those in 
bis report, the former will be deemed cor- 
rect, as it is upon the "case" that the 
exceptions stand. (Sobwinger v, Bay- 
mond, 83 N. Y. 192.) 

When nnmerouB exceptions appear in a 
"case," most of which are untenable, but 
some one of them may be sustained by 
reason or authority, the attention of the 
court shoold be specifically called thereto. - 
(Nelson v. Ganisteo, 100 N. Y. 89.) 

A party desiring to appeal fh)m a jadg- 
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tnent entered npon a deoision of the oonrt 
is Dot obli^ to prepare a "case" to be 
settled 88 required by g 99?, but be may 
file exceptions to the findisgB of the trial 
ooart upon qnestiona of law ander § 994, 
and hare hie appeal heard upon thoae 
exoeptioDS without any "oane." (Sohwars 
V. Weber, 108 N. T. 658.) 

§ 999. The Oonrt of Appeals can only 
review jadgments and grant new trialB 
for errors of law; and snob errors mnst 
be pointed oot by exoeptions taken at the 
proper time. When it is alleged that a 
Yerdiot is perrerBO, exoesnTe in amonnt, 
and contrary to the law and the evidence, 
the judgment entered thereon cannot be 
reviewed in that ooart witbont an excep- 
tion. Bat the Qeneral Term may, for 
•noh errors, grant a new trial in its dis- 
cretion, thoogh no exoeptions were taken 
OD the trial. (Standard Oil Ca v. Amazon 
Ins. Co., 79 N. Y. 606; Pharis ». Gere, 107 
N. Y. 831.) 

g 1001. See Eeleey v. Sargent, 104 N. 
Y. 663; Baynor o. Baynor, 94 N. Y. 248. 

g 1003. 41 Hnn, 9; 38 Hnn, 483. 

g lOOS. See Post o. Hason, 91 N. Y. 
639; Learned v. Tillotson, 97 N. Y. 1; 
Smith V. Lapham, 87 N. Y. 631. 

g 1006. Cbapin v. Thompson, 80 N. Y. 
275; S. 0. 89 N. Y. 270. 

g 1009. These are not the only modes 
of waiver; other modes are anfficient 
which show that the party has relin- 
quished the right, as by giving notioe of 
trial at Special Term. (Maokellar v. 
Rogers, 109 N. Y. 468.) 

g 1013. The acoonot to be examined 
mast be Uie immediate object of the 
action or the ground of defense; it mnst 
be directly and not oollaterally involved. 
(Oamp V. IngersoU, 86 N. Y. 433.) 

An action for unliquidated damages on 



contract does not involve ao aooount, and 
a oompnlsory reference cannot be made if 
either party object; and this is so thongh 
there may be many items of damage and 
a bill of particulars thereof be given. If 
the ooanter-daim involves a long aooonnt, 
bat Hot the oomphdnt, the action is 
not referable; but uEter trial of the issae, 
a reference may be ordered as to anch 
oonnter-olaim. (UDtermyer v. Beinfaaaer, 
106 N. Y. 681.) 

g 1018. Ab to the right of a reforee to 
allow amendments, see Price tf. Brown, 98 
K. Y. 888; BaUook v. Bemis, 40 Hon, 
628. 

g 1019. To prevent a termination of a 
reference by notice, the report mnit be 
aotnally delivered to the attorney of one 
of the parties or filed with the clerk 
within sixty days from the time the cause 
was finally submitted. An offer by a 
referee to deliver his report to the suc- 
cessfol party, on payment of his fees 
within the time limited, is not eqaivalent 
to a delivery. (Little v. Lynch, 99 N. Y. 
112.) 

g 1031. Smith v. Bathbnn, 88 N.Y. 660. 

g 1033. Where a referee's findings of 
fact are conflicting, the defeated party is 
entitled to those most favorable to him ia 
aid of bia exoeptions to the conclusions of 
Uw. (Bonnelli>.Oriawold,89If.Y. 132.) 

g 1028. Under this section and General 
Bnle No. 82, the report of a referee oan- 
not be sent back to him with instmotaons 
to make additional findings of fact or 
conclusions of law. (Gormerly v.McQlynD, 
84 N. Y. 284.) 

When, after a sobmission and decision 
of an action tried by the oourt, and upon 
settlement of a "case" therein, requests 
to find npon questions of tact were pre- 
sented to the court, it was held Uiat they 
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oune too lato and a refoBal to find as re- 
qaested waa proper. (Wainman v. Hamp- 
ton. 110 N. Y. 439; see also BedBeld v. 
Eedfield, 110 N. T. 671.) 

g 1053. Aa to the nsea of the three 
boxea, see People v. Kieman, 101 IS. Y. 



§ 1180. The rejeotion of a competent 
joror ia groand of error, altboagh the 
jarors who aotoall; try the case are com- 
potent. It IB the right of a party to 
reqoire that the range of aeleotion shall 
not be limited by exolnding withont oanae 
618. a competent jnior from the panel. (Hil- 

§ 1070. A foreign jury means one dreth v. Troy, 101 N. Y. 234.) 
broBght tmm another comttj/. 
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SBNIOK NOTES TO TAYLOR ON PRIVATE CORPORATIONS. 

BY PROFESSOR ROBERT D. PETTY. 



A corporation ia UBnally looked upon 
OB an artificial person, and, according to 
Chief Jnstice Marshall, "is an artificial 
being, inviuble, intangible, and existing 
onl; in contemplation of law." (Dart- 
moath College v. Woodward, 4 Wheat. 
636.) The natnre of a corporation haa 
been cooBidered b; the Sapreme Court of 
Ohio in a recent case where the court 
says: "The geoerat propoeition that a 
corporation is to be regarded as a legal 
enti^, existiDg separate and apart from 
the natural persons composing it, is not 
disputed; bat that the statement is a 
mere fiction, existing only in idea is well 
nnderstood, and not controTorted by any 
one who pretends to accnrate knowledge 
upon the subject It has been introduced 
for the convenience of the company in 
making contractB, in acquiring property 
for corporate purposes, in sning and being 
sned, and to preserve the limited liability 
of the stockholders, by distinguishing be< 
tween the corporate debts and property 
of the company, and of the stockholders 
in their capacity as individuals. . . . 
In brief, thee, a corporation is a collec- 
tion of many individuals united in one 
body under a special denomination, and 
vested by the policy of the law with the 
capacity of acting in several respects as 
an individual," (State v. Standard Oil 
Co., 49 Ohio St. 137, 177.) 

In accordance with the above view there 
is a strong tendency shown on the part of 
the courts to disregard this fiction wliere 



it wonld work injustice. (People v. HI. B. 
S.R Uo., 121N. Y. &82.) But where an 
adherence to the fiction wonld not have 
such a result, still the courts regard a 
corporation as an artificial person. (133 
N. Y. 284.) The corporation and not the 
stockholders is the owner of all the cor- 
porate property. (46 Ohio St 616; 1S6N. 
Y. 433, 437; 143 TJ. 8. 386.) Stockhold- 
ers can not sue in their own name in 
a conrt of law to recover for goods sold 
to the corporation. (34 K. £. B. 376.) 
To render the knowledge of individnal 
incorporators the knowledge of the corpo- 
ration it must be the knowledge of all of 
them. (56 N. W. E. 825; 142 0. 8. 436.) 
An instance where the word "person" in 
a statute includes a corporation. (87 Va. 
110; 126 U. S. 181, 188.) A corporation 
organized in one State is not a "citisen" 
within the meaning of Art. 4, § 2, of the 
V. S. Constitntion where it seeks to do 
business in another State. (Paul v. Vir- 
ginia, 8 WaU. 168, 177; 132 U. S. 288; 
131 N. Y. 64.) Classification of corpora- 
tions. (Blackstone, 187, Chase's Ed., N. 
Y. Laws, 1892, Ch. C87, §2.) 

% 36. In People v. Coleman, 133, N. Y. 
279, a corporation is compared with a 
joint-stock company as follows: "Tho 
formation of the one involves the merg- 
ing and destruction of the common-law 
liability of the members for the debts, 
and requires the substitution of a new, 
or retention of tlie old liability, by an 
affirmative enactment which avoids the 
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the inherent effect of tiie corporate crea- 
tion; in the otlier, the common-law lia- 
bility remuns unchanged and nnim- 
paired and needing no Etatntory inter- 
vention to preeerre or reetore it; the debt 
of the corporation is its debt and not that 
of its members, the debt of the joint- 
stock-eompany is the debt of the asso- 
ciates however enforced; the creation of 
the corporation merges and drowns the 
liability of its corporators, the creation of 
the stock company leaves unharmed and 
nnchanged the liability of the associates; 
tiie one derives its existence from the 
contract of individnals, the other from 
the sovereignty of the State. The two 
are alike, bat not the same. More or 
less, they crowd upon and overlap each 
other, but withont losing their identity; 
and so, while we cannot say that the 
joint-stock company is a corporation, we 
can say . . that a joint-stock company 
is a partnership with some of the powers 
<tf ft corporation." See also Cook on Stocks 
and Stockholders, Gh. 39; 117 N. T. 136; 
61 N. Y. 648; 142 Pa. St. 669; 17 8. E. 
Beporter, 154; X. Y. Laws 18S4, Cb. 23S. 

§ 82. Brewster v. Hatch, 182 N. Y. 
349; 104 Mo. 572. 

§ 90. There are different doctrines as 
to the right of a corporation to enforce a 
contract made for its benefit by promoters 
before its incorporation and one within 
the pnrpose tor which the corporation 
was organized. It seems to be the mle 
in Massachusetts that "the corporation 
cannot after its organization l>ecome a 
party to the contract even by adoption or 
ratification of it." (160 Mass. £48, 262; 
141 Mass. 146, 149.) Another view is 
that snch a contract may be adopted by 
the corporation so as to take effect at the 
time of adoption, bnt not bo as to relate 



back to the time tt was made by the pro- 
moters. (48 Minn. 663.) A third doctrine 
is that the contract can be ratified so aa 
to make Qxa contract in all respects what 
it would have tteen if tiie requisite power 
had existed when it was entered into. 
(59 Conn. 272.) 

g 120. The implied or incidental pow- 
ers of a oorpora^on are those which are 
directly and neoeasaiily appropriate to the 
execution of the express powers granted 
and not those that have merely some 
slight or remote relation to the express 
powers. These implied or incidental pow- 
ers rest upon the presumption that in 
aothorizing the accomplishment of a gen- 
eral nllamate purpose the legislatnre must 
have intended to authorize the use of the 
means essential and indispeneable to ench 
accomplishment. Such means to lie so 
impliedly authorized must be not only 
convenient, but indispensable. (52 N. W. 
Beporter, 82; 130 111. 268; ISO XJ. S. 21; 
181 U. 8. 386.) "No corporation shall 
poBsess or exercise any corporate powers 
not expressly given by law or not neces- 
sary to the powers so given." (N. Y. 
Laws 1892, § 10. 

§ 122. 141 U. S. 67; 128 Pa. 682. 

g 124. N. Y. Laws 1892, Ch. 688, §47. 

g 125. Laws 1892, Ch. 688, g 2; 138 N. 
Y. 451. 

g 127. Uws 1892, Oh. 688, §40. 

§128. LawBl892, Ch.687, gll,dab.3. 

§ 131. I^ws 1892, Ch. 688, §§ 2, 8. 

% 133. Laws 1892, Ch. 688, § 44-46. 

g 134. Power of a corporation to par- 
chase the stock or bonds of another cor- 
poration. (L. 1892, Ch. 688, §40.) 

§ 137. N. Y. Constitution, Art. 8, g 3. 

§ 162. V. S. Cons. 6th Amendment; 7 
Peters, 243; N. Y. Cons. Art 1, gg 6, 7. 
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BY PROP. GEORGE CBASB. 

le GiM edlHon of Cooler'! TmtSie. or the ttn vgiag ot the Bccood edHtooJ 



KBQLTQBNCB. 

P. 659. Negligence muy be defined, in 
its general aenBe, u the lack of anch oare 
and cantioD as shonld be exercised b; a 
reaaooablfl and prudent man under like 
ciTcumstaQces. No action for negligenoe 
will lie nnleaa tbere be a violation of some 
duty towards the plaintIS Thus, where 
a boy between five and six years old was 
playing on a railway platform at a station 
and was strnck by a projection on a car 
and injared, it was held that there was no 
dnty towards him and he oonld not re- 
oorer. (101 Pa. St 258.) There may be 
B^d, in general, to be a broad general 
duty not to injnre anybody by negligence. 
Bat sometimes there is a special dnty to 
nse care towards certain individuals and 
not towards others; thus the dnty of oare 
required of a carrier towards passengers is 
different from that required towards other 
persons. And sometimes the duty to use 
core only subsists in favor of a person 
with whom a contract is made which im- 
plies the exercise of care; thus where a 
man made a coaob under contract for 
another and a third person was injured 
by its breaking down, the latter could not 
sne the ooochmaker, since there was no 
dnty on the latter's part towards the per- 
son injured. (Winterbottom v. Wright, 10 
H. & W. 109; for the limitations of this 
doctriue, see Thomas v. Winchester, G N. 
Y. 397; Parry «. Smith, 4 0. P. D. 325.) 



There is no responsibility in an action 
of tort for pure and inevitable aocidenL 
(See Austin v. N. J. Steamboat Co, 43 
N. Y. 75.) 

In general, the pluntiS has the burden 
of proof to establish the defendant's uagli- 
genoe by giving evidence of facts and oir- 
coffistanoes tending to show tlie lack of 
proper oare and caution. But sometimea 
it is BufBoient to make a prima/acit oaae, 
to show merely the fact of the injury; 
here it is said ret tpta loquitur. When a 
thing causing injury is under the oontrol 
of the defendant and the accident is such 
as, in the ordinary course of bnsiDess, 
would not happen if renaonable care were 
used, it affords, in the absence of explana- 
tion by the defendant, sufficient eridenoe 
that the accident arose from want of care 
on his part (109 N. Y. 297.) 

That a peraon is not necessarily de- 
barred from recovery for negligence by 
being a trespasser, see Bonuds v. Railroad 
Co., 64 N. r. 129; Hydraulic Works v. 
Orr, 2 Norris (Pa.) 332. 

When seitnJer is proved against the 
owner of a dug, then the owner's duty to 
keep bim from doing harm is an abtoluU 
one. Tbe owner is bound to keep the 
auimal secure at bis peril, and if he dues 
not, negligence is presumed. Negligence 
iu the ordinary souse is not au ingredient 
in the action, nor is contributory negli- 
gence a defense. (Mulbr V. McEessoQ, 73 
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K. T. 19S; Lynoh v. MeNaHy, id. 317; 
Prioe V. Bftaer, 108 N. T. 488; see also 99 
U. S. 645.) 

A foot pMsenger has a right to oroes a 
cit; street not only at the crosswalk, bnt 
vbererer he pleases; and one driving on 
Um street most be watobfol at all points 
not to injare persons oroseing. (Moebaa 
tr. Herrmann, 108 N. Y. 319; 110 N. T. 
601.) 

P. 681. Thorogood t> . Bryan has lately 
been orerrnled in England in the case of 
The Bemina, 13 Pro. Dir. 58; 13 App. 
Cas. 1. It has generally been denied in 
this oonntry. Thus, a woman who is 
infited to ride with a person competent 
to manage a horse ia not chargeable with 
his negligence, if a collision be caused by 
his negligence and that of the driver of 
another rehicle, and she be thereby in- 
jnred. (66 N. Y. 11.) Still it has been 
held that where two persons are driving 
in the same wagon and are persons en- 
gaged in a common employment, both 
may be chargeable with negligence from 
the negligent driving of one of them. 
(109 N. Y. 16.) The American oases on 
this Bnbjeot are .collected in Dean v. Pa. 
B. Co., 189 Pa. St. 514; and see N. Y. 4o. 
B. Oo. V. Cooper, 86 Va. 939. 

In New York and many other States 
the plaintiff must not only prove the 
defandanfi negligence, bnt his own free- 
dom from contributory negligence. (Hall 
V. Smith. 78 N. Y. 180.) Bnt nnder the 
U. S. Supreme Court role, which ia also 
followed by a number of States, the de- 
fendant has the burden of proof to show 
the plnintiGTs negligence. (Railroad Co. 
v. Gladmoo, 15 Wall. 401.) In New York, 
however, the plaintiff does not have to 
pUad in hie complaint absence of oon- 
tribatory negligence. (98 N. Y. 115.) 



In regard to the liability of munioipal 
corporations in the exercise of powers 
conferred by the legislature, the rale is 
that they are not liable for the exercise 
of functions which are of a judicial char- 
acter, bnt are liable for negligence or 
wrongful omissionB of duty in the modea 
of cooatmcting and maintaining poblio 
works. (See 3» M. Y. 489; 16 N. Y. 191; 
76 N. Y. 60.) 

As to the liabililaes of the N. Y. Ele- 
vated Railroad Companies for injuries to 
adjacent property, see Story v. SI. B. Co., 
90 N.Y. 133; Lahr tf. EL B. Co., 104 N. 
Y. 268. 

Pnblic officers are liable to a person 
who suffers special damage &om the neg- 
lect to perform their official daties. For 
noti-fMaaiux (as in not repairing streets) 
they are not liable nnless they had funds 
for making repairs; bnt for migfBatance; 
t. 0., causing injury by negligence, such 
proof is not necessary. (Bennett tr. Whit- 
ney, 94 N. Y. 303.) 

A manioipal corporation is liable for an 
injury sustained by reason of one of its 
highways being out of reptur, after the 
lapse of sufficient time to give constrnc- 
tive notice of it, or after actnal notice. 
(Reqaa v. Rochester, 46 N. Y. 139.) 

FRAUD AND DKBIT. 

Pp. 473-606. The fraud which will af- 
ford a ground of action «b dtlicio to 
recover damages is actual fraud rather 
than eonttrvetive, and oomprises the fol- 
lowing elements: 

(1) There must be a representation, 
false in fact; it may be made by words, 
spoken or written, by acts or conduct cal- 
culated to deceive, or by silence if there 
bo a duty to speak. The n^preseutation 
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must be as to faott, Dot as to promises or 
matter of opinion. 

(2) The representation mnst be made 
with fraudulent intent Ab evidence to 
establish this, it may be shown, («) That 
the defendaat knew the representation 
to be false; or (6) That he believed it to 
be false; or (c) That he made it as true of 
his own kDOwJedge, when he was con- 
BciouB that he had no knowledge on the 
subject; or {d) That he made it recklessly 
as of his knowledge, indifferent whether 
it were true or false; or (e) By some an- 
thoriticB, that, though be believed it to 
be true, he had no reasonable grounds for 
such belief. But on this point some cases 
are to the ooutrary. (See Chatham Oo. v. 
Moffatt, 147 Mass. 403; Derry v. Peek, 14 
App. Cas. 337; Salisbury ». Howe, 87 N. 
Y. 128.) 

(3) The representation must have been 
made with intent that it should be acted 
upon, or under circumstances from which 
it could be reasonably anticipated that 
aorae one would be likely bo to act, 

(4) The plaintiff must have acted upon 
the representation in good faith, relying 
upon its truth, and have been justified as 
a reasonable man in so acting. If he acts 
on his own judgment, the person making 
the false representation is not liable. So 
if the false statements are merely as to 
matters of opinion, or ae to patent and 
obvious defects which even casual obser- 
vation would have enabled the vendee to 
discover, an action for fraud cannot be 
sustained. Under this rnle it is also to 
be noticed that the Btatement must be 
material The test of materiality is 
whether the plaintiff would have acted 
as he did if he had known the truth. 

(5) Pecuniary damage must have fol- 
lowed as a proximate result. 



P. 498. There is no snch thing as legal 
trtmd in the abeenoe of moral fraud. 
(Jolitfe V. Baker, 11 Q. B. Div. 255; see 
Oberlander v. Spiess, 45 TS. Y. 175.) 

One who falsely represents another to 
be solvent, knowing or having reason to 
believe that this is untrue, and with 
intent to defraud, is liable for deceiL 
The representation need not here, as in 
England, be in writing. (Morehouse v. 
Teager, 71 N. Y. 594; Stitt v. Little, 63 
N. Y. 427.) 

A person wrongly stating his financial 
standing to a mercantile agency, is liable 
to a customer of the agency who deala 
with him on the faith of such statements. 
(Eaton, Ac. Co. v. Avery, 83 N. Y. 31.) 

As to the liability of directors of a cor- 
poration for fraud, see Morgan v. Skiddy, 
62 N. Y. 319. 

A warrant which tarns oat to be an- 
tme, npon a sale of goods, is not neces- 
sarily fraudulent, though it is sometimes 
so stated. There may be tnai in such a 
case, but there may also be no fraud. 
(RosB V. Mather, 51 N. Y. 108.) To re- 
cover for fraud, the various elements of 
fraud which have been above specified 
would have to be proved. When there la 
fraud with the warranty, there is a choice 
of remedies, either to sue in tort for the 
fraud, or in contract upon the warranty. 
When there is no fraud, only the suit on 
the warranty will be sustainable. 

Statements of opinion are none the less 
such because expressed in positive cate- 
gorioal form, and the person making snob 
statements is not liable for fraud. (See 
Mar«h v. Falker, 40 N. Y. 562.) As to 
the difference between fact and opinion, 
see Hiokey v. MorroH, 102 N. Y. 454. 
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HASTBB AMD BBBTAirr. 

Pp. 631-565. Master may be liable for 
recklees and wanton, act of servant. 
(Ronnds ». D. L. & W. R Co., 64 N. T. 
129; Shea v. Sixth Ave. R. Co., 62 N. Y. 
180.) For a good illastration as to scope 
ol dnty, see Quinn v. Power, 87 N.Y.635. 

A master is boand to nse soch precau- 
tion in providing machinery, tools, appli- 
sncei, etc., for hia servants as a prudent 
and careful man would take. He ie, how- 
ever, not absolutely liable to the servant. 
(70 N. Y. 90; 111 N. Y. 188.) 

The general rale is that a master is not 
liable to one servant for injury occasioned 
by the neglect or default of a oo-servant, 
when the servants are engaged in the 
nme common employment In order to 
have this mle apply, it is Decessary: First, 
that they both be servants of the same 
master; if they be servants of different 
roasters, the one injured may have a right 
of action. Secondly, the servants must 
be in the same common employment. This 
does not mean that they must do work of 
exactly the same kind. The theory is 
that any servant entering npon an em- 
ployment is deemed to assume such risks 
as he might reasonably anticipate from 
the performance by other servants of the 
same master of their duties. Hence, if 
such risks can reasonably be anticipated, 
he ia deemed a fellow-servant with them 
in the same common employment, though 
the nature of his work be really very dis- 
similar from theirs. So, they may bs 
higher or lower in grade than himself. 
Hence, a railroad conductor, a brakeman, 
and a track repurer would, under this 
rale, be in the same common employ- 
ment. So, a foreman has been held, in 
many cases, to be in the same common 
employment with a subordinate servant 



who is placed under his direction and 
control. But this important qaalification 
applies to this rule, viz.: since there are 
certain preliminary duties which a master 
owes to his servant, as for example, to use 
reasonable care to fhrnish proper and 
safe machinery, tools, appliances, places 
to work in, competent fellow-servants, 
etc., it is an established principle that the 
master cannot avoid the performance of 
these duties by delegating them to an- 
other. Hence, if he does delegate them 
to any person, whether snch person be a 
superintendent, or middle-man, or agent, 
or vice-principal, or foreman, or servant 
of lower grade, such person, to far ae 
these duties are concerned, represents the 
master, and for his negligence in the per- 
formance of such duties the master is 
liable. But if any such person also per- 
forms other duties which are not duties of 
the master, but consist of labor or services 
which properly belong to a servant to do, 
he is as to these duties deemed a fellow- 
servant with the other servants in the 
same common employment (64 N. Y. 6; 
73 N. Y. 38; 118 N. Y. 614; 134 Mass. 
861.) These general prinoiplos are ac- 
cepted in many States; but in some 
States they are qualified, sometimes by 
statute, sometimes by common-law a4ju- 
dication. 

As to contractors, see Rochester v. 
Montgomery, 73 N. Y. 68; Buffalo v. 
Holloway, 7 N. Y. 497; Bower v. Peate, 1 
Q. B. D. 331; Pierrepont v. Loveless, 73 
N.Y. 211. 

CBIM. C0»., SBDUCTIOK, BNTICEMENT, 

AND OTHBB INJUBIBS CAUSIKO 

LOBS OF 3BBVICB. 

Pp. 223-343. In an action for criminal 
conversation, an actual marriage most be 
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proTod by direct evidencfl; it cannot be 
estublished by repatation and cobabita- 
tiou. (Dann v. Emgdom, 1 T. & 0. 493; 
see Hayea v. People, 86 N. Y. 3ttO, 396.) 

In a case of barboring another'a wife, 
the defendant is not bonnd to prove that 
the wife wag maltreated. He ie juatifled 
in acting npon ber representations of 
bad treatment, if he acts in good faitb. 
(Barnes v. Allen, 1 Eeyes, 390; 30 Barb. 
663.) 

It ie beld actionable to poison a woman's 
mind so tbat abe refuaes to lire with ber 
bnBl>aDd as his wife, tbongb sbe remains 
under the same roof with him. (Heer- 
mance v. James, 17 Barb. 110.) 

The loss of consortium is a anffident 
ground of aotion where a husband snea 
for the sedaction of bis wife, tbongb 
there be no aotnal loss of aerrioe. (134 
Haas. 133.) 

A parent may ane for loss of serrioe 
caused by a personal injary to his child. 
(Drew V. Sixth Ave. R. Oo., 36 N. Y. 49; 
MoGovern v. N.Y. 0. R. Co., 67 N. Y. 417-) 
In Uassachuaette the child need not be 
old enough to be capable of renderiDg 
Bervice, but the father can sue on the 
ground of the expense he baa been obliged 
to incur through injury to the child. (3 
Gush. 347.) A dictum in 109 N. Y. 97, 
approves the Massachusetts ruling. 

When the minor child is injured by 
negligence, the parent may recover not 
only for loss of service up to the time of 
trial, but for prospective loss during the 
child's minority; also for expenses necea- 
sarily incurred, or which are immediately 
necessary for the child's care and cure. 
(Cuming v. Brooklyn City R. Co., 109 N. 
Y. 95.) 

In case of tedvetion of a danghter, the 



loss of service most be the proximate re- 
sult of the seduction, not the remote oon- 
seqaence. Illneas from fear of detection 
ia not enough. (14 N. Y. 413.) It is im- 
material whether the wrongful act was 
effected by artifice and persuasion or by 
force. (99 N. Y. 669.) Pregnancy is not 
necessary; any illness is sufficient which 
ocoauonsloBS of service. (31 N. Y. 40S; 
104 Mass. 333.) 

Seduction ander promise of marriage is 
made a crime in New York. The female 
mast be of previous chaste character, and 
the indictment must be bionght within 
two years. Sabsequent marriage of the 
parties is a bar to a conviction. (See N. 
Y. Penal Code, §384.) Many other States 
have similar laws. 

In regard to minor daughters the Amer- 
ican law differs from the Bngliab; for if 
anch a dangbter be seduced while in the 
actual employ of another, atilt, as a fotber 
baa a right to reclaim her servioea at any 
time, there is deemed to be a relation of 
constructivt service between them, and on 
this ground the father can sue. But if 
the father has apprenticed his daughter 
away, this rale does not hold good, and 
the father cannot sue, nnless the actual 
master was the sedncer and procured her 
to be apprenticed to him with a view to 
seducing her. (Dain v. Wyckofl^ 7 N. Y. 
191; 18 N. Y. 45.) In New Jersey, how- 
ever, the English rule ia followed. (Ogbom 
V. Francis, 44 N. J. L. 441.) 

In the case of adult daughters, tlie 
actual relation of service must be proved. 
(47 Barb. 47.) 

The mother may sue after the father's 
death for the dangbter'a seduction. (Fur- 
man V. Van Siae, 59 N.Y. 435.) 
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Psbhapb the most intereeting, and cer- 
tainly the most widely disenaeed, question 
before the GonBtitntional Convention of 
1804 will be that of woman anffrage. The 
experiment of extending the entire suff- 
rage to women is so new, even in those of 
onr Weetem States which have been least 
conseirative, that it cannot be said as yet 
to hare been weighed in the balances. No 
one can say positively just what would be 
the snm total of good or evil to the 
community which wonld result from the 
change. Yet tlie enthusiasts who advo- 



cate the so-called " reform " are so very 
certain of the enormous benefit to be 
derived from it, and those people who 
are in reality opposed to it keep bo qniet 
about their opinions, that the appearance 
is produced of a much stronger popular 
wish for the change than in reality exists. 
To state that one is opposed to woman 
suffrage is to risk being considered old 
fogy, and out of date. 

Yet there are many weighty and solid 
reasons why the suffrage should not be 
extended to women. They are not per- 
haps of the kind that catch the popular 
ear so readily as those advanced by the 
"reformers." Men do not like to appear 
ungallant in this matter any more than 
in any other. The anti-suffragist argu- 
ment does not afford the same oppor- 
tunity for the demagogue that is to be 
found on the other side of the fence. 
And we may say here that some of the 
woman snffragists, at least, seldom rise 
above the plane of the demagogue. But 
the fact remuns that many things should 
be seriously considered before making 
such a radical change. 

It is not the present purpose to oppose 
female suffrage on any such ground as 
that women are not the intellectual 
equals of men nor that they are not 
fully capable to exercise the right of 
voting, but rather on the ground that 
the natural spheres of activity and use- 
fulness of the two sexes are almost en- 
tirely distinct and separate from each 
other. That of woman is fully as im- 
portant as man's, if it he not more so. 
But it is different. And this difference 
is not of human creation. It is not 
thereby the result of the feudal system 
or any other system of human customs, 
but it is so in the nature of things. It is 
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not, like a railroad time-table, subject to 
choDge without notice. Woman is and 
always has been pre-eminently the moral 
Force, and man the physical or intellec- 
tual force, in the process of ciTilization. 
And who will have the hardihood to say 
that the latter has exerted a stronger 
influence than the former ? Even in 
these days of rapid material advance, of 
advance due in the first instance to the 
inventions and discoveries and brilliant 
thought and intellectual work of man, 
who that has had the right sort of mother 
and sisters, shall say that the heart is not 
at least as great a factor as the head in 
the civilization of the world ? 8arely, no 
one. 

This being so, we may ask ourselves 
what, if any, changes are likely to result 
from the extension of the suffrage to 
women. It is supposed to be the object 
in view to put women on exactly the 
same footing as men in all spheres of 
human activity. If this is attained and 
we see women in the ijenate and on the 
bench and in the White House, is it not 



snre in the end to work a change in the 
women themselves ? It will cerbunly 
tend to lessen the moral influence of 
women, to lower them in the esteem of 
men, and to unfit them for many of the 
most important duties that are theirs in 
the nature of things, and theirs alone. 
This may sound old-fashioned, bnt it is 
worth considering. 

History shows that every great, far- 
reaching movement of reform is apt to 
go too far at first. It oversteps the 
mark and then takes a long time to get 
back to the proper level. It does no 
harm to go a little slowly and to be snre 
of our ground. 

Besides it is not by any means sure 
that the majority of women themselves 
really want the suffrage. The only stren- 
uous efforts to obtun expressions of 
opinion that have been made have been 
all on one side. What appears on the 
surface is the outcry of the blatant 
woman's rights people, while those who 
differ with them keep in the backgronnd. 
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TRIAL BY JURY. 



BV 3. C. T. DODD. 



It Ib to be hoped the OoDatitntiooal 
ConTentioDwilloDnsiderBerioaBi; whether 
onr jar; Bjstem ahonld not be amended by 
permitting less than tweWe to render a 
TOTdict in civil oasei. 

B; That reason oan the requirement of 
a nnanimoDs rerdiot in oivil oaees be sup- 
ported? It ma; be in oriminal oasea on 
the ground that no man ehonld be oon- 
Ticted where one of tweWe jarora has 
a reasonable doubt of his guilt. But no 
■noh reasoning applies in ciril cases. In 
no other tribunal is unanimity required. 
The judges of onr highest courts, who are 
in some cases judges of fact as well as of 
law, and who may aometimei set aside 
the most solemn acts of the legislative 
and ezecutive departments, need not all 
agree. Legislatures which control the 
afijurs of States; Oongreaa which enacts 
laws affecting the destinies of the Union; 
ooDTentions which form organic laws for 
the people of the States; the people them* 
selres in adopting or rejecting the laws 
framed by oonventions, act by majorities; 
why, then, may not the majority of a 
jury determine a question of civil right 



between man and manF Oan a single 
reason be giien why majorities should 
role in one case and not in the other F Is 
unanimity required in jury trials in order 
that due deliberation may be secured P 
Deliberation is just as necessary, far more 
necessary in faot, in legislatire bodies. 
There is no sufficient reason for requiring 
unanimity. It is a mere accident en- 
grafted upon the system of trial by jury. 
Its tendency is for evil and not for good. 
It stands to-day like an old rnin which 
in its inception was useless and cumber- 
some, which time may have made sacred, 
but at the same time has rendered dan- 
gerous. The tottering walls should be 
taken down, and the treacherous pitfalls 
filled up. 

Not only is the requirement of unanim- 
ity unreasonable, bat it is purchased by 
the sacrifice of truth and conscience. Tlie 
juror of to-day is not a witness personally 
acquainted with the facts of the case. He 
is ignorant of the matter in issue except 
as it is brought before him by the testi- 
mony of witnesses. He is sworn that he 
will a true verdict find according to the 
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evidence. The evidence ma; be oonfliot- 
iag. The pleadings of coanael are calon- 
lated to make the determination of a 
donbtfiil cam more diflSonlt. Jurors most, 
in man; cases, conecientionsty differ. In- 
terchange of views generally results in 
each man being more fixed in his opinion. 
What is the resolt? The jnry must stay 
ont until, tired and sick, they are dis> 
charged hy the oonrt, and then the whole 
case, at great trouble and expense, is to 
be again tried, or else the minority mnst 
deliberately and wilfally sacrifice their 
conscience and consent to a verdict which 
they beheve is not a true verdict accord- 
ing to the evidence. The man who trom 
any oanse joins in a verdict which is 
opposed to his own views violates hia 
solemn oath and stains his sonl with the 
guilt of peijury. And yet for oentariea 
juries have been compelled to this crime 
by the oonrts. Comptttere ad eoncordian 
was the qnaint language of the ancient 
law. Jurors were compelled to concord 
by punishments, by fines, by imprison- 
ment, by degradation, by inCamy, by 
thirst, by starvation. We are a little 
more merciful now, but I have seen 
jurors kept ont all day and all night 
with nothing to eat, no bed to sleep 
upon, and come into conrt pale, hag- 
gard and sick, to return a unanimona 
verdict purchased by the deliberate per- 
jury of a minority of their number who 
had thus been compelled to agree. 
"How," asks an old author, "may the 
law stand with conscience that will 
drive an innocent man to that ex- 
tremity to be either forsworn or to be 
famished and die for want of meat? 
And the question is just as pertinent 
to-day, for confinement and absence l>om 
his family and business may be as great a 



punishment to the juror of to-day as the 
want of food and drink to the juror of 
fire oeutnries ago. The minority ore 
forced at length to yield to the majority 
if there is a verdict at all. Why not, 
then, permit the majority to return a 
verdict at once, without forcing the mi- 
nority to perjure themselves to obtain it? 
If this is not a relic of barbarism where 
shall we look for one. If we cannot 
abolish it, but mast still cherish the fhind 
on account of its antiquity, let as be con- 
sistent, and restore the whole system of 
trial by jury to its pristine splendor. Let 
us restore the fines, the imprisonment, 
and the cart which the ruthless hand of 
time has robbed us of. Let us have, too, 
the jury of attunt, by which, on a new 
trial, if a jury of twenty-fonr disagreed 
with the former jnry of twelve, the latter 
were declared infamous, their huids and 
chattels forfeited, their wives and children 
turned ont of their homes, their houses 
thrown down, their trees uprooted and 
their meadows ploughed. This was part 
of the ancient system of trial by jury. If 
we are to be governed by reason in Uiia 
matter let us make the system what the 
enlightened reason of this age demands it 
shonld be. But if we are to be governed 
by veneration for that whioh is ancient, 
let us restore the system to its ancient 
oondition. 

The necessity of unonimoas verdicta 
defeats the ends of justice. No where 
else has oormption a fivotional part of 
the power it has in the jory box. There 
is no other tribunal which sits in secret 
and gives no reason for its decisions. In 
all other bodies a minority most be oor- 
nipted. In this it is necessary to oormpt 
but one man. One corrupt juror may, in 
every instance, prevent a verdict Can 
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toy one gire a reason whjr tbe perrerse- 
ness or knavery of a Bingle juryman 
stioald be allowed to invalidate the ver- 
dict which eleven others are agreed to 
give? Is it any vender the idea of trial 
by jury in oivil cases is losing ita sacred- 
nees in the eyes of the people when one 
rogod or one fool on the jary has power 
to prevent if not to make a verdictP We 
mast dther tno it from this body of death 
or the whole system is doomed to perish. 

It is no modern notion that trial by 
jnry woald be more perfect by pennitting 
a majority to find a verdict. In most 
conntriee which have borrowed the sys- 
tem from England, the absnrdity of 
nnanimity has not been adopted. 

So long ago as 1830 an English com- 
misaion, consisting of some of the great- 
est lawyers of the day, recommended that 
three-fourths of the jnry find a verdict in 



civil oases, and reported that "the inter- 
est of justice seem manifestly to require a 
change of law on this snbject." Later 
Lord Chancellor Campbell introduced a 
bill into Parliament to the same effect. 
Onr best anthers on government have 
written against nnanimity, inclnding 
Locke, Bentham and Leiber. Hallam 
speaks of it as "that preposterons relic 
of barbarism, the requirement of nnanim- 
ity." And Forsyth, in his excellent work 
on trial by jnry, considers it " opposed to 
both jnstioe and expediency." Oar an- 
cestors who invented nnanimity in jnry 
trials were young and inexperienced. We 
are eight or ten centuries older and should 
he able to improve npon their work. We 
should be guided by the wisdom of the 
nineteenth centnry rather than by the 
mistakes of the ninth. 
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Bene Bache writes w follows in the 
Wathinglon 8tar about the United States 
Supreme Oonrt: 

No other legal tribunal that erer ex- 
isted has possessed each well-nigh abso- 
lute power 08 is wielded by the Supreme 
Court of the United States. It can eren 
OTerthrow any law passed by Congress 
and signed by the President, if it chooses 
to discover a constitutional flaw in the 
measure, and from its decision there is 
no appeal. Snoh awe does it inspire that 
lawyers of great reputation and experi- 
ence who come here to plead before it 
are often seized with fright, tremble, turn 
pale, and forget their words in its pres- 
ence. A distinguished legal luminary 
from New York confessed the other day 
that, after arguing a cose at the bar of 
the Supreme Court, he always goes straight 
to his hotel and changes his nnder-cloth- 
ing, because it is soaked with perspira- 
tion! On the other baud, it sometimes 
happens that a country attorney, who 
says "drawed" and "ain't got none," will 
exhibit the utmost sangfroid in address- 
ing the august row of block gowns. 

On a recent occasion on adrocate of 
this coliber was arguing a patent case 
before the court He claimed on infringe- 
ment of rights in the manufacture of a 
new stylo of collar button. Incidentally, 
he spoke at length and with enthusiasm 
of the varied merits of the invention. 
Justice Shiras, who is the humorist of 
the Supreme bench, interrupted his glib 
discourse by saying: 



"I wish to ask if, among the oumeroos 
admirable qualities of Uiis collar button, 
one of particular and indispensable im- 
portance is embraced. In o word, it it 
falls and rolls under the bureau, oon it 
be found again ?" 

The query was put with the utmost 
apparent gravity, and it staggered the 
lawyer completely, so that, after adding 
a few hesitating remarks, he closed his 
argument Justice Brown ond Justice 
Horlan were both convulsed with mirth, 
because it happened that each of tbem 
hod lost o coUor button that very morn- 
ing. Brown's had rolled under Uie fire- 
place and lodged in a spot secure from 
recovery behind the gas log. Whether 
the joke had any influence in the decision 
favorable to the plaintiff, which was ren- 
dered, nobody can telL 

The mid-doy meals for the justices are 
fetched by their messengers from the res- 
taurant of the Senate to the private lobbj 
back of the bench. Because a mojoritj 
of the nine judges provided by law must 
always be present in order to make • 
quorum, they go out to eat, one or two 
at a time. 

The late Justice Blatohford was a very 
remarkable man in respect to the r^nlar- 
ity of his personal habits. For yeara and 
years, every day at precisely flfteen min- 
utes past one o'clock to the second, he 
would leave the bench and go into the 
lobby for his Innch. The meal was 
always of exactly the some kind and 
quantity of food. He returned to bis 
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chftir inToriabl; at the same minate. Ha 
began sharing himulf at the aame min- 
ute erer; morniog. He paid the same 
■am for erery thing each month. Even 
hifl letters on buHineaB matt«ra of routine 
were always framed in the same words. 
He slept so many hoars and so many 
minntes erery night, waking np at the 
moment when the olock pointed to the 
hour of seren. His amnsements were 
r^iilated with similar exactitude. His 
death was a great surprise to bis ool* 
leagues, who had imagined that he would 
hardly permit even the dread enemy 
of mankind to iutermpt the methodical 
course of bis existence. Besides, the ex- 
traordinary regularity of bis habits ought 
to hare insured his surriTal to the age of 
one hundred at least. 

A little pecnlarity of Justice Gray is 
that he does not wear his coat under 
his black gown, as his colleagues do. He 
is a very full-blooded and vigorous man, 
m> that he does not require so much cloth- 
ing to keep him warm. He and Harlan 
are the twin giants of the Supreme Court. 
Kach of them measures about three inches 
over six feet in bis shoes and weighs close 
on three haudred pounds. Gray is prob- 
ably the heavier of the two. A trick 
of Harlau's is a peculiar nervous habit of 
twitching his head. Brown and Brewer 
are graduates of Yale College and were in 
the same class there. They are fond of 
"rigging" each other like two big boys. 
Field is the oldest of the justices, having 
turned seventy-seven years. He was ap- 
pointed by President Lincoln. He is a 
wonderfully learned man and one of the 
greatest lawyers of modern times unques- 
tionably. He both speaks and writes 
modern Greek. In 1850 he was elected 



alcalde of UaryBville, Cal., under the old 
Mexican law. 

His position as incumbent of that office 
was very remarkable, for, although his 
legal authority was very limited, he was 
called on to exercise a power almost des- 
potic in the control of the lawless ele- 
ments, which required a strong band to 
deal with them at that time. Justice 
Field is quite feeble now and is not called 
on to do much work. 

To carry a case up to the Snpreme 
Oonrt costs a good deal of money. The 
appellants most make a deposit of $1,000 
ordinarily to pay for printing and fees. 
The late olerk of the court, named 
Middleton, received an income of about 
tfiOjOOO from fees, as it was reckoned. 
Bnt a disagreement which arose among 
the clerical officers attached to the trib- 
unal gave rise to an investigation, a result 
being that the pay of the olerk was cut 
down to t6,000 a year. This is paid out 
of the fees, the remainder being turned 
into the treasury. 

Unless a case before the Supreme Conrt 
is nnusnally important, only one hour is 
allowed for argument on each side. From 
fiOeen to twenty cases are disposed of 
eaoh week. Though a new case ordinarily 
must WMt about four years before coming 
up for consideration, an almost immediate 
hearing of it can be secured by submitting 
it on brieffa — that is to say, if the lawyeia 
on both sides are willing to forego the 
opportunity of argaing and place the 
matter before the court in the shape of a 
condensed statement with reference to 
legal authorities, etc. Questions of con- 
stitutional law always have right of way 
ahead of anything else. Appeals from 
the Court of Claims likewise are settled 
aa quickly as possible. The reports of the 
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Supreme tribunal now nnmber one hnn- 
dred and fift; volumes, of about aeren 
hundred and fift; pages each. Fifty of 
these volumes hare been issued since 
1880, or one-half as many as were pub- 
lished during the prerious oentnry. 

Every Saturday during the term time 
the cases whioh have been called for con- 
sideration during the veek are discussed 
by the justices in seoret conference. The 
chief justice takes up each case in turn 
and starts the talk about it by asking the 
junior justice — that is, the justice last 
appointed — what he thinks respecting it. 
General conversation on the subject foU 
lows, and sometimes the argument be- 
comes very hot Finally a vote on the 
merits of the case is taken, beginning 
with the junior and going up the list 
in the order of seniority. Now that 
White is appointed, the order of voting 
will be White, Jackson, Shiras, Brown, 
Brewer, Gray, Harlan, Field and Fuller. 
"The chief," as his asiociatee call him, 
votes last The order of precedence, in 
this iustance inverted, is observed with 
the utmost scrnpalonsness among the 
justices. The votes are recorded in a 
clasped volume provided with a look, 
whioh is known as the "looked docket" 
Its contents are not revealed to anybody. 
If they got out, the news might be used 
for speculative purposes. 

But tlie voting at conference does not 
decide the case finally. On the same 
night usually the chief assigns all of the 
cases which have been thus discussed and 
voted on to the associate justices for re- 
examination. He gives them out with 
reference to the recognized specialties of 
the judges. Harlan's specialty is consti- 
tutional law. Brown's forto is admiralty 
law, embracing everything which has to 



do with commerce on the high aeas. 
Field is exceptionally well informed aa 
to land grants and mining. Gray is an 
excellent all-round man, with a marvel- 
lous memory for precedents. No such 
expert in patent law now lives as the 
late Justice Bradley. He had a genius 
for mechanics and oould state a mechan- 
ical proposition with a lucidity that waa 
fairly wonderful. 

Bach justice goes over the case assigned 
to him jnst as if he had never seen it 
before, thongh he has already become 
familiu- with it He writes out bis 
opinion respecting its merits, and sends 
the mannscript to the printer. Proofs 
are retnrned to him at once, and he sends 
one of them to each of the other justices. 
They out it to pieces, altering it nitb- 
lessly, correcting its style and diction, 
criticising its law, and even changing the 
spelling and punctuation. There is no 
BDCh thing as Supreme Oonrt courtesy. 
No embarrassment of etiquette restrains 
one jostioe from chewing up the opinions 
of another. The late Justice Blatobford 
was a perfect crank on punctuation. In 
that particular, the writings of his col- 
leagues never satisfied him. 

The eight proofs, thns oorreoted, are 
sent back to the author of the opinion. 
He revises the latter in the light of the 
suggestions thus received. But even nov 
it is not complete. On the next Saturday 
it is taken np in conference and again 
criticised and amended, cut down or 
added to. Of course, you see, the doca- 
ment must eventually represent the united 
opinion of the whole bench. Once in a 
while, though not often, it happens that 
one or more of the judges dissent from 
the opinion of the majority, and in that 
case, a minority opinion will be rendered. 
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The c«aa ia decided, ordinarily, in aooord- 
ance witli the voting in the original coa- 
ferenoe, but this ma; be reversed. Finally, 
the jnstlce who wrote the opinion delivers 
the judgment of the conrt by reading the 
document. IF it is long, be reads only 
the "gist" of it It is then handed over 
to the reporter of the tribunal, who has 
charge of the publication of the reports of 
the Supreme OourL It appears Uiere in 
full. 

Baob JDBtioe mnst be familiar with all 
cases that are sabmitted to the court, so 
as to be able to vote intelligently in 
conference. Tbii involves an enormous 
amount of work. The notion that the 
judges of the Supreme Coart have an 
easy time is a mistake. The annual 
session lasts for six months, during which 
not one of the gentlemen of the black 
robe is ever absent for a day, save on 
account of serious illneas. Rarely is one 
of them late in his chair. Five of them 
most be present in order to act. Once in 
two years each of them must go out on 
duty as a ciroait judge. The United 
States is divided up into nine circuits, 
one of whicli must be covered by each 



of the justices. That this duty ie no 
sineonre ia illnatrated by the instance 
of Mr. Field, whose circuit inclndea Cali- 
fornia, Nevada, Oregon, Arizona and 
Alaska. It waa while on circuit that 
Justice Field waa attacked by the des- 
perado Terry, husband of Sarah Althea 
Hill, and narrowly oscaped being mur- 
dered with a knife. Up to 1890 the 
jostioea had to pay all their own expenaea 
while on circuit; now it is otherwise. 
From the decision of s Supreme Court 
justice acting as circait judge an appeal 
can he taken to the Supreme Court. All 
the present justices had experience aa 
judges before they occupied places at the 
Supreme bench, except Shiraa, Harlan 
and Fuller. 

A justice of the Supreme Court gets 
$10,000 a year. The chief reoeivee tlO,- 
600. The salaries are not aufScient to 
maintain the dignity suitable to such 
positions. They do not compare favor- 
ably with the emoluments of judges of 
high oonrta in England. Yet, for the 
sake of the honor, many a great lawyer 
has been glad to sacrifice ten times the 
income earned in practice at the bar. 
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(Supplnnenlan to tfaoM siTcn In lh« claai-raam.] 
BY FROF. QEOSGE CHASE. 



JUDOUBHTS. 

g 1200. For the form of & final judg- 
ment, see Delano v. Harp, 37 Hon, 376. 

§ 1207. For a leading case, see Stevens 
V. The Mayor, 84 N. Y. 296; see also 40 
N. Y. 5U4; 66 N. Y. 13. A complaint 
asked for foreclosure and sale of mortgaged 
premises and hod the Dsnal general prayer 
for relief. It omitted however to a^k for 
a deficiency judgment. No answer being 
served, it was held that no deficiency 
judgment conld be given. (SimooBonv. 
Blake, 12 Abb. Fr. 331, cited in 36 Hon, 
284.) 

§ 1212. In liquidated damage cases on 
contract, as specified in section iW, the 
plaintiff may apply for judgment by 
default to the clerk, if either one of the 
foDowiug three conditions be fulfilled : 

(1). If a copy of the compUint be 
served with the sommons. 

(2). If a notice, stating the sum of 
money for which judgment will be taken, 
is served with the sammoDB. 

(3). If defendant appears. 

But if none of these conditions be ful- 
filled, then application must be made to 
the court, even in an action of this 
nature. 

In actions of other kinds, application 
must always be made to the court. 

g 1229. On an application to confirm 
the report of a referee in divorce cases, 
the Special Term baa no power to ex- 
amine the case on its merits or reverse 



the report for errors or irregolarities 
committed on the triaL It can only 
refuse to confirm the report where fraud, 
collusion, or some similar cause is proved, 
(Rosa V. Boss, 31 Hun, 140; Uattbews «. 
Matthews, 6 N. Y. Sopp. 689.) 

§ 1341. As to enforcing equity judg- 
ments, see Noland v. Noland, 29 Hon, 
630; Jocqnin v. Jocqnin, 36 Hon, 878. 

g 1346. As to the difference between 
the judgment book and the docket book, 
see Sheridan v. Linden, 81 N. Y. 183. 

g 1%73. As to the form of the state- 
ment to be prepared in entering judgment 
by confession, see Harrison v. Gibbons, 71 
N. Y., 68 87, Hun, 136; Wood v. Hitch^ai, 
117 N. Y. 439. 

§ 1279. There must appear to be a real 
controversy upon which a judgment caa 
be rendered to give the court cognizance 
of the case. I'he court may not pass upon 
a mere abstract question. (92 N. Y., 622.) 

It is not a proper submission when no 
person is named corresponding with the 
defendant in on action, and no decision 
can be given on such a submission. (Dick- 
inson V. Dickey, 76 N. Y. 602.) 

g 1281. Where the only relief to which 
the plaintiff would be entitled on the facta 
agreed upon is an injunction, the sub- 
mission should be dismissed. (104 N. Y. 
626.) 

§ 1282. Irregularity must be carefully 
distinguished from error in law. The 
latter is remedied by appeal, the former 
by motion, tio an irregular judgment 
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maat be distingniahed from a void judg- 
ment. The latter may be set aside on 
motioQ, bat the party is not limited to a 
year in which to make the motion. A 
good illmtnition of irregnlority will be 
foand in 76 N. Y., S43. In this case, 
which wag an action against partners, it 
was held irregular to enter separate judg- 
ments agunst each partner, instead of a 
joint judgment against all. And it was 
farther held that a motion to set aside 
must be made within one year. See also 
Com Ex. Bk. v. Bly«. 119 N. Y. 114. 

§ 1383. When judgment is taken 
against an infant defendant without the 
appointment of a guardian ad litem for 
him, this is an "error in fact" within 
this eecUoa. The remedy at common law 
was by writ of error in fact. Now it 
ia by motion to set aside the judgment 
(McMurray v. McHnrray, 9 Abb. Pr. N. 
S. 316; 66 N. Y., 175; In r» Tilden's 
Excrs. 98 N. Y. 434; Hnrlbut v. Coman, 
43 Hon. 568.) 

APPBALB. 

g 1296. The order in which the names 
of the parties appear at first is preserved 
in the title of the varioas appeals. 

§ 1296. A person ia not "aggrieved" 
nnless the judgment or order has binding 
force aguDst his righte, his person, or his 
property. The fact that it may remotely 
(H* contingently affect interests which he 
represents does not give him a right to 
appeal. It iMtns that this section con- 
temphites mainly, if not exclusively, 
cases where the party to the record is 
merely a nominal one, and the real party 
in interest ia the one aggrieved, or where, 
since the judgment was given, there has 
been in some way a transfer of the entire 
interest to some person not a party. (Bose 
V. Wigg, lOON. Y.243.) 



§ 1301. If the interlocutory judgment 
is not mentioned in the notice of appeal, 
it must be taken as the settled law of the 
case. (Beese v. Smyth, 96 N. Y., 646; 
Dick V. Livingston, 41 IIuu, 465.) 

g 1303. The notice of appeal cannot 
be amended so as to insert a reference to 
the interlocutory judgment, since this 
would be extending the time to appeal, 
which no court has power to do. (Pat- 
terson V. HcCnnn, 38 Hun, 631.) 

g 1917. The General Term of the 
Supreme Court cannot, on an appeal, 
determine a question of unliquidated 
damages. If it thinks the damages too 
large, it cannot fix the proper amount, but 
must order a new trial. (Andrews v. Tyng, 
94 N. Y. 16.) 

g 1336. See Raynor v. Rnynor, 94 N. 
Y., 848. 

g 1337. The decision of a Surrogate 
upon a question of fact arising upon con- 
flicting evidence is not reviewable in the 
Court of Appeals. In sach cases it is for 
the Court of Appeals only to determine 
whether there is any evidence upon which 
the decision below may fairly and reason- 
ably stand. (In n Ross, 87 N. Y., 514; 
Davis V. Clark, id. 623; Hewlett v. Elmer, 
103 N. Y., 166.) 

g 1338. Although it appears by the 
cpinion of the Qeneral Term that a judg- 
ment in an action tried by the Court was 
reversed upon the facts, yet if this does 
not appear in the order of reversal, the 
Court of Appeals is bound to assume that 
the reversal was on questions of law only. 
(Lewis V. Barton, 106 N. Y., 70.) 

It ia the duty of the pariiy succeeding at 
Qeneral Term, if its determination woa 
governed by questions of fact, to see that 
the order so states or to have it corrected 
on motion. If he fails to do ao, those 
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qaestiona are not considered in the Oonrt 
of Appeals. (Rider Baft Cio. v. Boaoh, 
97 N. y., 878.) 

But in trials by jnry, the order of re- 
versal need not state whether the reversal 
was on qnestioDB of fact or of law. 
(Goodwin v. Conklin, 85 N. Y., 21.) 

For a oase where the Court of Appeals 
reviewed a case on the facts, see Sbnltz v. 
Hoogland, 8SN. Y.,4S4. 

g 1346. The only mode in which the 
Qeneral Term can acquire jarisdictaon to 
review a cause upon the facts, when the 
trial was by jury, is by an appeal from the 
order granting or reversing a new trial. 
(7 0iT. Pro. Eep, 188.) 

g 1347. A discretionary order is not 
appealable to the Court of Appeals, but 
may be appealed within the court in 
which it originated, since the discretion 
referred to is the discretion of the whole 
of that oonrt. 

§ 1349. No appeal liee from an order 
sustaining or overruling a demurrer. An 
appeal may be taken from the interlocu- 
toi7 or final judgment entered, and then 
the order, or the order and the interlocu- 
tory judgment, may be reviewed, if the 
notice of appeal is sufficient tor this 
purpose. (aOJ. &Sp., 644.) 

g 1851. As to whai is snfflcent notice to 
start the time ronning, see 29 Hun, 670. 

XTolees written notice of entry is served, 
the time for appeal continues without lim- 
itation. Knowledge of the order by the 
appealing party is not equivalent to notice. 
(16 How. Pr., 402.) 

Notice of an order given before the entry 
thereof is ineffectual to limit the time for 
appeal. A party trying to limit the time 
of appealing is always held to strict prac- 
tice. (60N.Y., 112.) 

§ 1356. An appeal in special proceed- 



ings may be from intermediate as well aa 
from final ordera, since by the unendment 
of 1877, the word "final "was stricken oat 
of this section. (43 Han, 605.) This 
case also says that the word "final" id 
sections 1358 and 1369 was left in by 
mistake. 

BXXCUTIOM. 

g 1370. ^ 3. This applies to cases, 
among others, of absconding resident 
debtors, served by publication. If the ex- 
ecution directs a sale of the real property 
attached, without directing a sale of the 
personal property unattached, it is irr^n- 
lar, and the sale may be set aside. (3S 
Hun, 17; 98 N. Y., 1.) 

g 1380. 28 Hun, 452; 80 Hun, 570; 41 
Hun, 196. 

g 1406. To obtain a lien on the per- 
sonal property of a judgment debtor, it ia 
not sufficient merely to place the execution 
in the sheriff's hands. ITie lien only 
exists when it is put into his bands to h* 
exeeulad. Where it is delivered with di- 
rections to do nothing, but to hold it for 
farther orders, the execution is dormant, 
and no lien is acquired thereby. (8mith 
V. Enrin, 77 N. Y., 466.) 

Though the lien is created by delivery 
of the execution to the proper <dBcer, yet 
for its enforcement a levy and sale are 
necessary, and soch levy must be made 
daring the lifetime of the execntion. No 
oonstmctive levy can arise ttom the mere 
delivery of the execntion. After the re- 
tarn day thereof, withoat a levy, all claim 
to a lien is lost. (Walker v. Henry, 86 
N. Y., 130; Hathaway v. Howell. 64 N. 
Y., 97.) 

g 1421. Sections 1421-1436, providing 
for substitution of the sureties of the 
sheriff as defendant, in an action against 
him because of a wrongful levy, are dot 
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nnconstittitional, u anthorizing the tak- 
ing off of property without due process of 
law. (96 N. T., 176.) The argument in 
this case was that the right of action a- 
gainat the sheriff was a right to property 
of which the part; could not he deprived. 

§ 1487. Upon Tacstiog an ezeoution 
against the person for irreffuIaritxM there- 
in, the court may compel the defendant to 
stipnlate that he will not sue for the 
arrest or for false imprisonment nnder 
the eiecntion. (36 Hun, 233.) 

But when the process is void or unlaw- 
fully issued, the court has do authority to 
impose as a condition of setting it aside, 
that the party shall stipulate not to sue 
for an nnlawfu; arrest. (101 N. Y. 1; 87 
N. Y. 171.) 

supPLsicsirrA&T frocbgdimos. 

I S434. The order must be made by a 
judge at Chambers, and not by the Court 
(40 Hnu, 75.) 

g 3435. AVhere the affidavit stated that 
the execution had been returned partly 
ansatisfied, but did not state the amount 
remaining unsatisfied, this was held to be 
an irregularity for which the order might 
be set aside. (40 Hun, 75.) 

An order to examine may be granted 
after the return unsatisfied of a second 
execution issued on the judgment, though 
Bach order is granted more than ten years 
after the return of the first execution. (7 
Civ. Pro. Bep. 98; but see 1? N.Y. Snpp. 
436.) 

g 2436. The affidavit must show that 
the execution was issued within five years 
□nder section 1376, or it issned afterwards, 
that this was in accordance with the rule 
stated in section 1377. It must also state 
that a demand for the application of the 
property to the payment of the judgment 



has been made upon, and refused by, the 
judgment debtor. (38 Hun, 143.) 

g 3441. The affidavit and order under 
this section need not contain an allegation 
of demand, or a description of the indebt- 
ness. (1 How. Pr. N. 8., 216.) 

g 2444. Subpoenas to witnesses should 
be issued under the hand of the referee. 
(37 Hun, 245.) 

One signed by the clerk of the court, 
and not by the referee, is not proper. (8 
Civ. Pro. Ucp., 386.) 

'["he attendance of witnesses can be 
compelled only by subpoena, not by order. 
(51 Hun, 53.) 

§ 12417. Where the judgment debtor 
applied for an order to have a third person 
holding surplus moneys on a tax sale pay 
them to the sheriff, and certain mort- 
gagees claimed this surplus under their 
mortg^es as prior liens. Held, that the 
claim was "substantially disputed", and 
that the order should not be granted. 
(:!9 Run, 587; see 08 N. Y., SCO.) 

When a person examined in supple- 
mentary proceedings testifies that he owes 
the jiidgmeut debtor a sum of money and 
is ordered to pay it over, sucli order is no 
protection to him if, when he testified, he 
knew tliat the money was due to another 
person (principal of the judgment debtor) 
and conceals such fact. Such payment is 
really voluntary, not compulsory. (89 N. 
Y., 670.) 

The order cannot require real property 
to be delivered to a receiver. (49 Hun, 
671.) 

g 2451. The injnoctioD order does not 
apply to property exempt from execution, 
nor to property acquired by the debtor 
after service of the injunction order. (41 
Hun, 607.) 

g 2462. If on order for the exomina- 
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tion of the judgment debtor be granted, 
but is not served upon him as herein pro- 
Tided, no jurisdiction is gained over him 
tor the supplementary proceedings, and 
hence a witness who has been subpoenaed 
cannot be compelled to submit to an ex- 
amination. (51 Han, 63.) 

g 3459. Witnesses subpoenaed may be 
compelled to appear and be examined in a 
county other than that of their residence. 
(37Hnn,24a.) 

Proceedings to compel the appearance 
of a person who is indebted to the judg- 
ment debtor mnst be instituted in the 
county where the judgment debtor re- 
sides. If snch person lives in another 
county, a referee may be appointed to 
take his evidence in that county. (46 
Hun, 623.) 

g 3460. A ju<)gment debtor or a wit- 
ness may be compelled to answer questions 
tending to show a fraudulent assignment 
by the debtor. (53 Hun, 637.) 

§ 3463. In cases of trust, only the 
surplus beyond what is necessary for sup- 
port can be applied to the judgment, and 
this can only be reached by an tquit<Utl» 
action in which the judgment debtor and 
the trustees mast be made parties. (70 
N. Y., 270; 99 N. Y., 616.) 

§3464. A receiver in supplementary pro- 
ceedings may maintain an action either 
(1) to set aside sieged fraudulent con- 
veyances of the debtor's real estate and 
for a reconveyance of the property to the 
receiver by the fraudulent grantee; or 
(3) to set aside the conveyances as a 
cloud on title, so that execution may be 
levied on the property. In case (I) the 
receiver mnst show such proceedings as 
regards his appointment as vest in bim 
the realty. In case (2) he need only 
show his appointment, and that he right- 



fully represents the judgment creditor. 
(Wright V. Nostrand, 94 N. Y. 31; modi- 
fied in 98 N. Y. 669.) 

Supplementary proceedings are not 
available until the remedy by execution is 
exhausted. Hence as to any land that 
can be sold on exeoation, it should be 
so sold, and the appointment of a re- 
ceiver in supplementary proceedings to 
take charge of it is not authorized. When 
a receiver is appointed, both personal and 
real property vest in him by operation of 
law, and no conveyance is needed. (49 
Hun, 571.) 

A court has no power to order a re- 
ceiver to apply any portion of the funds 
coming to his hands in payment of judg- 
ments other than that upon which he 
was appointed, or those to which his re- 
ceivership has been extended. He should 
restore to the judgment debtor any sur- 
plus after the satisfaction of snch jadg- 
ments. (90 N. Y. 199.) 

g :i468. Heal property in other States is 
not vested in the receiver, and the court 
cannot compel the debtor to execute a 
conveyance of snch property to the re- 
ceiver. The proper remedy is by jadg- 
ment creditor's action. (43 Hun, 22.) 

The dower interest of a widow in her 
husband's lands is, though onmeaanred, 
liable in equity for her debts, and the 
receiver may sue in his own name to have 
it admeasured. (87 N. Y. 153.) 

So a receiver is entitled to receive pay- 
ments of alimony to a divorced wife, aa 
they accrue from time to time, when ahe 
is the judgment debtor. (34 Bnn, 157.) 

A seat in the New York Cotton Ex- 
change is property which passes to a 
receiver, and he may reduce it to money. 
If it be pledged to another as security, he 
may tender that person the amount due 
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on ihe pledge, and so be entitled to the 
certificate evideocing the right to the 
§eat (89 N. Y. 828.) 

Sopplemeotary proceedings apply only 
to property which the debtor has at any 
timd when the order is obtained, and do 
not aflect proper^ acquired afterwards. 
Hence the receiver gets no title to anbee- 
qaently acqaired property. Salaries to 
become dne to pnblic officers, employees, 
etc, cannot, therefore, be reached. (11 
CiT. Pro. Rep. 87.) 

COSTS AND PBBB. 

g 3228, Par. 3. A passenger gaed a rail- 
road company to recorer damages (or an 
sssanit by the conductor, A verdict for 
mx cents being rendered, costs were re- 
daced to the same amount (36 Han, 
197; see 91 N. Y. 660.) 

Par. 1. This sabdivision includes cases 
which might be sued apon in the inferior 
conrts, as, e. g., justices' courts or district 
coarts. 

If in snch cases the plaintiff sue in one 
of the higher courts, and recovers less 
than 950, he recovers no costs, but de- 
fendant gets costs. (128 N. Y. 171.) 

The object of this rule is to induce 
parties to sue on small claims in the 
inferior courts. (See 1 Civ. Pro. Eep. 
227.) 

§ 3346. For a case where costs were 
payable out of the tmst estate, see 106 
TS. Y. 645; 106 X. Y. 153. Cases where 
the eiecutor, etc., had to pay costs him- 
self are 29 Hun, 689; 106 H. Y. 463. 

§ 3263. When no money jndgment is 
asked or rendered, and the "subject mat- 
ter involved" is not capable of a money 
value or the value is not shown, no allow- 
anoe is aathorized. The term, "subject 
matter involved," refers simply to property 



or other valuable thing, the possession, 
ownership, or title to which is to be de- 
termined by the action. 

'ilius in an action to restrain a corpora- 
tion from the exercise of its corporate 
franchises, it was held that the " subject 
matter involved" was simply the fran- 
chises, and not its capital and moneyed 
assets. It was further held that in the 
absence of any evidence as to the money 
valne of those franchisee an extra allow- 
ance was improper. (92 N. Y. 401.) See 
also 96 N. Y. 666; 99 N. Y. 270; 106 N. 
Y. 616; 128 N. Y. 240.) 

The phrase "difficult and extraordi- 
nary" imports something more than what 
is nsual, common, and ordinary in respect 
to the labor and skill required, or in the 
time occupied in preparing or trying the 
case, or both. Bat the General Term 
will not reverse an order granting an 
allowance, nnlese it is affirmatively shown 
to involve an abuse of his discretion by 
the judge granting it. (36 Hun, 163.) 

§3263. The proofs of the applicant 
may be opposed by proofs of the opposite 
party, or of the person interested in re- 
ducing the amount. Althoagh the Code 
may not require the applicant's affidavit 
to be served with the notice of taxation, 
yet it is the general practice to serve it. 
The clerk should decide all questions 
arising on conflicting affidavits, and dis- 
allow all charges for witnesses who were 
unnecessarily subpcenaed, or requested to 
attend, or whose attendance was secured 
in order to increase the costs. 

On motion to review the taxation, the 
Special Term, when a question of law is 
presented, shonld allow, or disallow the 
item without ordering a now taxation. 
When a question of fact is presented, the 
Special Term may take the same course. 
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or msy direct a new tszstion before the 
clerk, BpecifTing the grounds or proofs 
on which said item ma; be allowed or 
disallowed. 

Od a new taxation before the clerk, 
both parties may present their eridenoe, 
withont being oonfined to that first pre- 
sented. (37Hnn, 871.) 

gg 3263, 3364. The apparent contradic- 
tion here is explained by the fact that the 
prevailing parly may so draw up the bill 
of costs as not to famish any occasion for 
controversy ; he may, therefore, go to the 
clerk and hare the costs taxed ex parte, 
then send the bill as taxed and notice of 
re-taxation to the other party, so that if 
the latter does see fit to object and wishee 
to contest some items, he may have the 
opportunity to do so. 

g 3288. The right to demand eecnrity 
for costs from a non-resident plaintiff is 
an absolute one and does not rest in the 
discretion of the court (49 Han, 61.) 

g 3371. Under this section notioe of 
motion is required. (49 Hun, 64.) 

g 3272. Under this section no notice 
of the application is required. An ex 
parte application is sufficient, due proof 
being given of the required tacts. (49 
Hun, 64.) The motion should be made at 
the first opportunity. If there be undue 
delay, the order may be vacated for 
laches. (49 Han, 169.) 

g 3306. The attorneys of the parties 
have power to stipnlate aa to the referee's 
fees. Where such a stipulation has been 
made, has been acted on by the referee, 
and the amount of such fees has been 
ptud by the successful party, the court 
has no power, where no fraud or oolln- 
Bion is shown, to reduce the allowance. 
Such fees may be charged in the costs 
against the defeated party. (8? N. Y. 184.) 



THI NBW TOBK OITT OOtJBT. 

g 3160. A non-resident of the State, 
having an office in New York Gi^ for the 
regular transaction of business in person, 
cannot be required to give security for 
coste in the City Court (8 Civ. Pro. Bep. 
138.) 

g 3176. The City Court has jurisdic- 
tion of any action where the complaint 
demands judgment for a sum of money 
only, whatever may be the amount 
claimed, and its jurisdiction is not de- 
feated if judgment be entered for more 
than >2,000. This is only an irregularity 
and the plaintiff may remit the excess 
and the judgment be amended by order 
of the court (8 Civ. Pro. Bep. 60.) 

g 3191. The Court of Common Pleas 
will not review a ducrettonary order of 
the City Court It is governed by the 
same rule that the Court of Appeals fol- 
lows as to appeals from the Supreme and 
Superior Cily Courts. (6 Civ. Pro. Hep. 
136; 13 Daly, 349.) 

Par. 2. Unless the notioe of appe^ 
contains this assent as to judgment abao- 
Inte, there can be no appeaL If it be 
omitted, any order or judgment entered 
by the Common Pleas is without jurisdic- 
tion and void. And the defect cannot be 
amended nunc pro tunc vrhere the assent 
was purposely omitted and had been con- 
stantly refused. (96N. Y. 612.) 

g 3194. Where the Conrt of Common 
Pleas, having affirmed a judgment of the 
Oity Court, allows an appeal to the Court 
of Appeals, such appeal should be in 
form from the determination of the Com- 
mon Pleas and not from the jndgment 
entered in the City Court on tiie rwnif- 
titur sent down by the Common Pleas. 
(98N.Y.248.) 
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Wliere a jadgment of the Oity Conrt ia 
afflnned in the Common Pleas, a jndg- 
me&t of affirmance cannot be entered in 
the latter conrt That conrt sbontd re- 
mit the papers to the City Conrt, and if 
an appeal is allowed to the Conrt of 
AppealB, tiie notice of appeal and under- 
taking moat be filed vith the clerk of the 
Ci^ Goort, who mast transmit tJie neces- 
au; papers to the Conrt of Appeals. (11 
Civ. Pro. Bep. 818.) 

UKmtBNT; SDlflfART PBOOIEDINQB TO 
BBOOVBB LA.HD. 

§ 1506. Distress for rent being abol- 
ished by the laws of 184S, the fifteen 
days' notice was snbstitnted for a distress 
or a deficiency of goods whereon to dis- 
train in all cases in which, according to 
the agreement, a distress was the remedy 
prorided for the collection of unpaid 
Tent (18 N. Y. 299; 39 N. Y. 147.) 

In an action of ejectment bronght 
nnder a lease in fee (Van Bensselaer), 
which gave a right of re-entry in default 
of a sufficient distress on the premises, 
Held, that the fifteen days' notice was a 
condition precedent to muntaining the 
action. (43 Hon, 371.) 

g 2231. Summary proceedings cannot 
be resorted to nnder this section except 
when the conventional relation of land- 
lord and tenant exists. Thus if a tenant 
of one landlord attorns to a stranger, the 
latter cannot avail himself of summary 
proceedings. (13 Daly, 276.) 

So in a case where a land-owner invited 
certain persons to come and occupy his 
premises and let him board with them, 
ffeld, Uiat he oonld not use summary pro- 
ceedings to recover possession. (49 Hua> 
346.) 

g 2232, Par. 1. A judgment debtor may 



be removed, and all who hold under him 
nnder pretense of title acquired from him 
since the jndgmeot (84 N. Y. 287.) 

g 2233. An owner of land wrongroDy 
kept out of possession may regain posses- 
sion peaceably, if be can, and then resist 
the former ooonpant's attempt to retake 
possession. There is no wrongful de- 
tainer where the owner's entry was both 
lawful and peaceable. (73 N. Y. 629.) 

g 2288. A monthly tenant cannot be 
dispossessed in New York City or Brook- 
lyn for holding over his term (except 
when it expires May 1st), anless five days 
before the end of the term the landlord 
serves a written notice on him that he 
elects to terminate the tenancy, and that 
nnlese the tenant leaves on the last day of 
the tenancy, summary proceedings will be 
begun. (Uws of 1889, Gh. 367.) 

Application was made on the last day 
of a monthly tenancy. The justice might 
have made the precept returnable on the 
day on which it was issued or within not 
less than three nor more than five days. 
But he made it returnable the next day, 
which the Code gives him no right to do. 
The precept being therefore irregular and 
there being no appearance of the defend- 
ant, no jurisdiction over his person was 
acquired, (30 Hun, 468.) 

g 2261. "All persons" may be removed 
from the premiseB, including an under 
tenant, though the proceedings for non- 
payment of rent are only instituted 
against the tenant The proper practice 
in such oases is to make the under tenant 
also a party to the snmmary proceedings 
under g 2236, and for being bo dispos- 
sessed without being made a party he has 
an action against the landlord on the 
ground of trespass. (8 Daly, 266.) 

g2266. Injunctions are granted in eject- 
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meat oases after judgmeDt, when the knd- 
lord iB making an oppreBsive aee of the 
judgment; or when his title to the prem- 
ises has terminated; or when the tenant 
has, snbBeqoeDtly thereto, aoqnired some 
interest or equity in the sabjeot-matter 
which should be protected; or when the 
judgment was obtained by frsnd or oolln- 
sion; or when the Justice goes beyond 
his jurisdiction in taking oognisauce of 
the proceedings or while he is acting 
therein. But no injunction is granted 
when the qnestions inrolved can be deter- 
mined at law, or when the grounds relied 
on for an injunction would be available 
as a defense to the sammary proceeding. 
(1 OiT. Fro. Rep. 159; 11 do. 310; 11 
Daly, 205.) 

BBPLETIir. 

g 16fiO. Although a warrant for collec- 
tion of a tax or aseesament under a State 
statute may have been issued erroneously 
or irregularly, if on its face it gives Uie 
officer authority to collect the tax, etc., 
replevin cannot be maintained for the 
property. (73 N. Y. 614; 80 N. Y. 339.) 
If a tax collector illegally seises property 
of A to satisfy the tax of B, A can sue in 
replevin for its recovery. (80 N. Y. 339.) 

g 1695. It a co-owner of a chattel sells 
his interest and delivers the whole chattel 
to the purchaser, the other oo-owner can- 
not sue the purchaser in replevin. (83 N, 
Y. 562.) 

Replevin does not lie for a check which 
baa been paid and returned to the maker 
as a voucher. It is funeiui officio. (70 
N. Y. 492.) 

For an action of replevin agunst a par- 
chaser of goods on the gronnd that they 
were obtained by fraud, see 42 Han, 399. 

g 1704. As to the form of the under- 
taking, see 42 Hun, 557. As to the justi- 



fication of the sureties, see 102 H. Y. 305. 

g 1720. As to the mode of allc^ng 
ownership, see 1 How. Pr. N. 8. 272; 17 
J. & Sp. 178. 

g 1721. As to the mode of alleging a 
wrongful taking or detention, see 81 Hun, 
529, 563, 

g 1723. In an action to recover a chat- 
tel based on a wrongful detention, a gen- 
eral denial puts in issue both the plaintiff's 
property in the chattel and the wrongfnl 
detention, and the defendant may show 
title in a stranger, although be does not 
connect himself with such title. (101 N. 
Y. 348.) 

g 1726. Where the chattel baa not been 
replevied, its value at the time of trial 
should be assessed, and not its valne st 
the time it was demanded. Otherwise a 
new trial should be granted though no 
exception was taken. (7 Civ. Pro. Kep. 
278; 44 Han, 434.) 

ACIIOKS BY AND AOAIITST COBPOEA- 
TI0K8. 

g 1775. Where the complaint alleges 
that the pluntiff is a corporation organ- 
ized nnder a law of this State, and the 
answer simply avers that the defendant 
has no knowledge or information suffi- 
cient to form a belief as to the troth 
of the allegation, the plaintiff need not 
prove the corporate existence: this is not 
an "affirmative allegation" that the plain- 
tiff is not a corporation. (93 y. Y. 474; 
99 N. Y. 12.) 

g 1778. This section applies to munic- 
ipal as well as other 00T3>orations and is 
not nnooustitntional. (101 N. Y. 439.) 

A life-insurance policy is not an "evi- 
dence of debt for the aluolnte payment of 
money upon demand or at a particular 
time," and is therefore not covered by 
this section. (88 N. Y. 424.) 



ovGoO'^lc 



THE COTJNSELLOR. 



g 1780. A noD-repident of this State 
may be appointed administrator by a New 
York ooDrt, bnt be Is not then deemed a 
resident by reason of saoh appointment, 
and ooonot, therefore, sue a foreign cor- 
poration in onr courts for a oanse of 
action in tort arisiDg ontside of this 
State. JariedictioD cannot be acquired 
in snoh a cose by the consent of parties, 
sinoe defect of jurisdiction as to subject 
matter cannot be vaived. (112N.Y. S15.) 

ACnONS FOB INJDBT OAnSINO DBA.TH. 

g 1903. The oaaee of action abates 
apon the death of the wrongdoer, and an 
action oannot be maintained against bis 
lepresentatiTes. (99N. Y. 268.) 

The limitation of two years applies to 
an action against a foreign corporation. 
(6 Civ. Pro. R. 76.) 

gl907. The facts, that the children of 
the person killed are of full age, ore living 
away from the home of the deceased, and 
are supporting themselres, do not alone 
establish that they have sostained no sucb 
pecuniary damages as will anthorize a re- 
COTery. (98 N. Y.623.) 

ASSIOHICBHT OP CHOSBS IN ACTtOH. 

g 1910. That a chose in action may be 
assigned in part, see 104 N. Y. 108. Oen- 
erally a chose in action which the owner 
may assign while living will survive after 
his death, but still assignability and snr- 
Tirorship do not appear, under onr pres- 
ent statutes, precisely oo^xtensiTe in oU 
cases. (104N.Y. 613.) 

A pwtner may assign all the property 
owned by him in partnership, both real, 
personal and mixed, to an aasignee, 
and the assignee may maintain an action 
for dissolution of the partnership. (Ill 
K. Y. 483.) 



OHIHOOBPOBATBD AS800IATI0NB. 

g 1919, A memier of an unincorporated 
association having a president or treasurer 
may, as well as a third person, maintain 
an action against either of these ofBcers. 
(8 Civ. Pro. B«p. 166.) 

g 1923. Plaintiff may bring action 
against either president or treasurer or 
against the members; hot when he has 
brought suit against either of these offi- 
cers, he cannot sue the members for the 
same caase of action nntil after judgment 
and the return of an execution wholly or 
partly ansatlsfied. (7 Oiv. Pro. Rep. 41.) 

OONTBMFT OF C0U8T. 

g 3278. This seotioa is intended to con- 
tinae the practice declared in Pitt v. Davi- 
son, 87 N. Y. 335, where a judgment was 
obtained fbr the speoiflc performance of a 
contract to convey land, and a certified 
copy of the jndgment was served on the 
defendant personally, together with a 
summons to appear before a referee to 
make the conveyance. These papers hav- 
ing been served personally, as the law 
requires, since they are papers to bring a 
party into contempt (see g 803), Held, 
that the order to show cause might be 
served on the defendant's attorney and 
not on the defendant himself; also that 
the proceeding was one taken in the 
action and that the papers might he 
entitled in the action, and that inter- 
rogatories need not be filed. See, also, 43 
Hon, SOS. 

g 328fi. Inducing the officers of a cor- 
poration to disobey a judgment requiring 
a transfer of stock on the books. Held, to 
be a civil contempt and pnnishable under 
this section by six months' imprisonment 
and fine. (113 N. Y. 476.) 
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JOIHT DBBTOBS. 

§ 1937. Tbia mHod msy be broaght 
against defendaats not BDmmODed in the 
original aotion, althongh the defendants 
served hare appealed and have given the 
aeonrity which under § 1310 etajs all 
proceedings to enforce the jadgment ap- 
pealed from. The second aotion is not 
bronght to enforce Ibe jadgmeat, bat 
to establish the liability of the defendants 
not served in the original aotion, whioh 
is not determined b; ench judgment. (93 
N. Y. 581.) 

g 1939. In an aotion to charge a part- 
ner vith the amonnt remaining unpaid 
on a judgment against his Brm, on service 
against his co-partner alone, ITetd, that 
he can make the same defenses or counter- 
claims vhioh he might have made in the 
original aotion, if the summoas had been 
served on him therein, and that it was 
error to hold that the former judgment 
was conclusive aa to the amount. (3 Oiv. 
Pro. Rep. 396.) 

The right to object to the jadgment 
refers onl; to objections going to the 
validit; and efficacy of the judgment, 
such as a party to the jadgment might 
make. (103 N. Y. 27i.) The statute of 
limitations is not a good defense nnless it 
would have been so in the original action. 
(S. Cat page 383.) 

6AI.B or LAND OP INPANTS, LOKATIOB, 
ETC. 
§ 2345. The requirements of the stat- 
ute in regard to the sale of an infant's 
laud must be strictly parsaed to make the 
Bale valid. The bnrden is upon one claim- 
ing under a title acquired at such a sale 
to show by aCBrmative evidence that every 
requirement necessary to give jurisdiction 
has been complied with. There is no pre- 



snmption of oompUanoe in the absenoe of 
proof. (106N.Y. 172.) 

§ 3318. A contingent remainder in fee 
is an estate in land vhioh may be directed 
to be sold ander the statate. (106 N. Y. 



>.) 



STATE WAITS. 



§ 3033. Upon a hearing on the return, 
it is the duty of the court or jadge issuing 
the writ of habeat corpus to inquire into 
the jurisdiction of the tribnnal to render 
the judgment or decree nnder which the 
prisoner is held, and to discharge him 
where it appears there was a lack of juris- 
diction over the person or the subject 
matter. (100 N. Y. 30.) 

So if the judgment is in excess of that 
which the court has power to make, it is 
void for the excess, and if the prisoner 
has completed the term of imprisonment 
which the judgment, so far as it was 
valid, authorized, he must be discharged. 
(Tweed's Case, 60 N. Y. 669.) 

Where the sentence upon which the 
prisoner is confined is void, but the con- 
viction for the crime charged against him 
is valid, he is not entitled to a discharge 
on habeas corpus, bat should be remanded 
to the custody of the sheriff, so that the 
trial court may deal with him according 
to law. (97 N. y. 213.) 

§ 3034. A summary conviction may not 
be set aside on habeas corpus or certiorari, 
on averments and proof that the fact 
proved before the magistrate on which 
the conviction depended, was not true. 
There can be no re-trial on the merits aa 
to the question whether the commitment 
was lawful. (106 N. Y. 604; 88 Han, 127; 
101 N. Y. 196.) 

This section does not preclude inquiry 
aa to the jurisdiction of the court (60 N. 
Y.669.) 
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g 3067. Id general^ a mandamua will 
not lie wlien the part; has a plain legal 
nmedy b; action or othervise. (46 N. Y. 
9; 78 N. Y. 56.) Mandamu* may only be 
rsBorted to where a clear legal right ap- 
pears and there ia do other adeqnate or 
legal means to obtain it (10? N, Y. SSfi, 
225.) 

In general the oonrt is not abeolutelj 
bODod to grant a mandamut, bnt may in 
its discretion refose, and the exercise of 
this disoretion is not reviewable in the 
Conrt of Appeals. (99 N. Y. 641; 7S N. 
Y. 496.) But the disoretion to be exercised 
is not an arbitrary discretion, bat gov- 
erned b; legal rnles and Bonnd precedent. 
Hence when discretion is exercised im- 
properly, the Conrt of Appeals may re* 
view the case. (78 N. Y. 56.) 

The writ does not lie to compel an 
officer exenwing judieial powers to reach 
any particular decision or set aside a par- 
ticular decision already made. (104 N.Y. 
96; 114 N. Y. 317; 78 N. Y. 33.) Thus 
it was held that the State Comptroller, 
having judicial power to determine an 
application to cancel a tax-sale and re- 
fund the purchase money, might be 
compelled by mandamiu to hear sncb an 
applioatioo, but not to decide the ques- 
tion in a partionlar way. (105 N.Y. 309.) 

A writ applied for by the attorney 
genera], on behalf of the people, may 
only be issued to serve a public interest 
and protect a public right. If private 
interests only are involved, it should be 
applied for by the parties interested, who 
ahonld appear as relators. (103 If. Y- 960 

Mandamiu will lie to compel officers to 
perform their official dnty of canvassing 
returns and declaring the result of the 
election. (95 N. Y. 134.) 

Mandamua may also be used to compel 



a corporation to perform certain duties 
when snob duties are specific and plainly 
imposed, as «. g., to restore a highway to 
its proper condition, etc., bnt not to do 
any such act when the law has created no 
such obligation. (104 N. Y. 58.) 

§ 2070. Where the material allegations 
in an application for a writ are put in 
issue, or where the answering affidavits 
contain allegations showing that a per- 
emptory writ ought not be issued, the 
court should award an alternative writ 
first, BO that the issues of fact may be 
tried. (103N.y.96.) 

I S076. When, apou application for a 
mandamut, the defendant proceeds to a 
bearing withont traversing ^e averments 
in the affidavits presented by the relator, 
this is equivalent to a demurrer, and the 
defendant is deemed to admit the truth of 
the averments. (103 'S. Y. 541.) 

Where upon motion for a mandamut, 
opposing affidavits are read which cooQict 
with the moving affidavits, and the relator 
still demands a peremptory writ, this is 
equivalent to a demurrer, and the ques- 
tion as to the right to the writ must 
be determined on the assumption that 
opposing affidavits are true. (103 N. Y. 
477; People v. N. Y. Law School. 23 N. 
Y. Supp. 663.) 

g 3091. The office of a writ of frohibi- 
tion is to prevent the exercise by a tri- 
bunal possessing judicial powers of jnrie- 
diction over matters not within its cog- 
nizance, or to prevent it from exceeding 
its jurisdiction in matters within its cog- 
nizance. It does not lie to restrain u 
ministerial sot, nor can it take the place 
of a writ of error or other proceeding to 
review judicial action, or of a suit in 
equity to prevent or redress fraud. (60 
N.Y. 31; SON. Y. 531.) 
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The writ of prohibition is an extra- 
ordinary remedy, and ahonld be iesned 
only in oasea of extreme neceBsity, and 
not for grieTances which ma; be redreaaed 
by ordinary proceedioga at law or in 
equity or by appeal. It is not demand- 
able aa a matter of right, but of soand 
judicial diaoretioQ, to be granted or with> 
held according to the circnmatanoea of 
each particular case. Hence an order 
denying the writ is not rcTiewable in the 
Courtof Appeals. (89 N.Y. 152.) Thna 
if a anrrogate errs in deciding a queation 
within hia juriadiction, hia action is re- 
viewable by appeal, but may not be ar- 
reated by prohibition. (36 Hun, 218.) So 
a miatake in practice afforda no fonuda- 
tioD for the writ, unteaa it involves the 
doing of aometbing contrary to the gen* 
eral law of the land. (79 N. T. 582.) 

g 2120. The common law ctrtiorari lies 
only to inferior tribunals or officera exer- 
ciaing judicial powers, to correct errors of 
law affecting materially the rights of par- 
ties. (97 N. Y. 37.) Thus it has been 
used to review the action of fire commia- 
aioners in removing a fireman from the 
fire department (106 N. ¥. 64; 110 N. 
Y. 495); to review the aasesaments and 
valuations of property by tax asaeBsors 
(105 N. Y. 199); to review the decision of 
commiaaionera of the land office as to the 
ownership of land. (U2N. Y. 697.) 

g 2141. The determinations of inferior 
jurisdictions, in matters confided to their 
discretion, are not reviewable on ctrti' 
orari. (100 N. Y. 82.) 

The Court of Appeala may not review 
aa to the exercise of discretion, but may 
aa to the power to grant the writ, or if the 
court below has granted it a case unau- 
thorized by Uw. (102 N. Y. 630.) 



DIOBDXNTS' X8TATB A0TI0K8. 

§ 1814. Oausea of action on which an 
administrator or executor must sne in his 
representative capacity include only such 
aa accrued during the decedent's lifetime 
or are founded on a contract made by 
him. An action npon a demand accming 
to the peraonal representative throngh a 
disposition of the funds or property of 
the estate after the decease of the dece- 
dent, may be brought by him in his indi- 
vidual capacity. (106 N. Y. 453.) So as 
to actions brought against an executor or 
administrator. (44Hnu,S01.) Thnawhen 
an executor or adminiatrator baa aold on 
credit property of the eatate, he may bring 
an action in bia own name to recover the 
debt, and in such an action a debt against 
the decedent may not be made the anbject 
of a counter-claim. (lOON. Y. 35.) 

g 1819. Tbe period of limitation fixed 
by this section appliea only to actiotu, 
not to special proceedings before the anr- 
rogate to compel an executor or admin- 
istrator to account (44 Hun, 394; 22 Abb. 
N. C. 479; see alao 111 N. Y. 204.) 

g 1822. When a claim against an estate 
is preeented, in proper form and duly veri- 
fied, to the person and at the place named 
in tbe statutory notice to croditora, and, 
after a reaaonable opportunity to examine 
into its validity, tbe executors do not offer 
to refer it on tbe ground that they doubt 
its justice, or do not dispute it, it acquires 
the character of a liquidated and undis- 
puted claim against the estate. (98 N. Y. 
342.) 

If six months have elapsed since the 
dispute or rejection, and the executor 
then enters into a written agreement for 
a reference, still thia doea not bar the 
execntor from defeating the claim by 



ovGoO'^lc 



THE COUNSELLOR. 



pleading this short atatute of limitations. 
(5L Uqd, \9i.) This short statute does 
not apply to bar a creditor's claim, if the 
ezeoator or administrator baa omitted to 
publish any notioe requiring the presenta- 
tion of claims. (4 Dem. 176; see 102 N. 
Y. 157.) 

g 183fi. This does not apply to decrees 
of surrogates' oonrts, bat only to judg- 
ments of other courts. Execution upon 
the former may be issued as a matter of 
course under § 2564, and may be against 
the executor personally. (3 Dem. 342.) 

§ 1836. Whence a petition for leave to 
issue an execution is silent as to there 
being assets applicable to the judgment, 
the court will require an intermediate 
accoant before granting the same. (2 
Dem. 33.) 

§ 1836. After a refusal by defendant to 
pay the claim or refer it, the plaintiff need 
not make an offer of reference before be- 
ginning action, in order to entitle him to 
costs. (104 N. Y. 236.) 

§ 1861, A will of personalty made in 
Spain under Spanish lav by a person 
domiciled in New York may be "estab- 
lished" here when the original cannot be 
removed from Spain by reason of Spanish 
law forbidding it. (94 N. Y. 035.) 

Bat the Surrogate's Coart also has jnris- 
diction to admit to probate a will of per- 
sonalty executed by a person domiciled in 
a foreign coantry (in this case Austria), 
according to the law of such domicile, 
even though the original will is retained 
by the court in the foreign country and 



oannot be produced before the court here. 
(46 Hun, 225.) 

§ 1865. The fact that no will is found 
after the testator's death raises the pre- 
sumption that he destroyed it animo 
r»vocandi, and it cannot be proved as a 
lost or destroyed will unless shown to 
have been in existence at the testator's 
death or to have been fraudulently de- 
stroyed in his lifetime. (45 Hun, 107; 
110 N. Y. 481.) 

In proving a lost or destroyed will, the 
factum mnst be established in the same 
way as if the will was produced. Two of 
the subscribing witnesses must be pro- 
duced or the non-production of them, or 
either of them, mast be accounted for, 
and then the handwriting or the fact of 
their having signed the will as witnesses 
mast be proved by competent testimony. 
(4 Dem. 53.) 

g 1866. A devisee of the legal estate, 
in possession of the property devised, can- 
'not maintain an action to eBtablish the 
will against the heirs at law. Oonrts 
of equity in this State have no inherent 
jurisdiction to entertain such an action, 
and it is not given by this section of the 
Code. This section refers not to the 
validity of a will, but to the validity of 
a disposition of real property contained 
therein. (112 N. Y. 104.) The Court of 
Appeals declines to decide whether an 
action for construction is maintainable 
in case the will contains no trust, that 
point not being involved in the case. 
(See also 139 N. Y. 210.) 
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Most of tbuse who are just od the point 
of gradnating from the Mev York Law 
School will doabtleBS follow the legal pro- 
fesaioD. The time suggests that we call 
to mind the conditions of success. 

There is nndoubtedly such a thing as 
genius. The writings uf Shakespeare are 
of themselves sufficient to establish the 
truth of its existence. But it is equally 
certain that genius ia not a requisite of 
success. Great distinction has been at- 
tained without it. The leaders of the 
New York bar to-day are men of inces- 



sant application and nnlaring penemr- 
ance. They are hard workers. The one 
who is probably the first among them km 
not taken time to go to his midday meal 
for thirty years. Sir Isaac Newton at- 
tributed his distinction to dose attentioQ 
and tenacity of purpose. When asked 
how he made his wonderful disooveries, 
he replied, "By always thinking unto 
them. If I have done the public any 
good it is due to nothing but industrious 
and patient thought," James Watt with- 
out great intellect accomplished great 
results by using his mind and the skill 
which application giTes, indostrtoasly. 
The sad failures of Disraeli in the begin- 
ning of his public career showed that he 
was not naturally endowed as an orator, 
but by indomitable will and ontiring 
persere ranee he became one of the 
most efiectiTe of Parliamentary speakers. 
Michael Angelo was a strong believer in 
the power of labor and worked most 
indefatigably, often rising at midnight 
to resame his labors. On the other hand 
the lives of many men endowed with 
great intellect have been ntter failure* 
through the lack of application and per- 
severance. History aud experience show 
that perseverance and application have 
won more successes than genius has. The 
majority of snccessfnl men have won their 
pre-eminence by the persistent use of 
ordinary connate ability. Dull men by 
perseverance often excel the gifted. Even 
genius has not achieved her victories with- 
out assiduous labor. Thomas A. Edison 
is an indefatigable worker, keeping his 
mind continuously concentrated on bis 
work. 

Nor is it those who have had the beet ad- 
vantages, but those who through thought- 
fatness and activity have discovered their 
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opportunitieB uid improTed them that 
have become the leaden in the world. 
Men do not arrive at great Teenlts bj 
accident. Newton oonld learn the law 
of graritatlon <rom the blling apple 
becanae he had held his whole mind 
riveted on the aabject for jeare. Ediion 
ascribes none of his namerooa and varied 
inventions in an; way to accident. 

The possibility of applioation, perwver- 
anoe and talcing advantage of opportani- 
ties depends largely upon health, upon 
which depoiids also the enjoyment of sno- 
cees when it has been attained. Hence 
the laws of our physical natnre mast be 
carefully obeyed in order that ire may be 
successful and happy. 

Whatever degree of prominence may 
otherwise be gained, there cannot be tme 
suooesa without character. Napoleon hod 
geuins, biit his life was a grand failure 
beoaoae hie purpose was selfish and his 
heart dominated by wrong principles. 
Character ennobles and elevates, gives a 
high sense of honor and of duty to 
self, to mankind, to country, and to the 
Supreme Law Giver. Character inspires 
confidence and wins respect. The man 
with sterling character will command in- 
flaenoe in the legislative halls, at the 
bar, in business, in the workshop, al- 
though he may have but slender abilities. 
IntellMitnality and brilliant parts may 
cause notoriety, bat it is in the man 
of high character the people confide. All 
vrriters on oratory in all ages have insisted 
on the necessity of purity of life in order 
that the orator may have power with men. 
The moral faculty is an important factor 
in the apprenension of alt practical truth 
and obviously is the leading power of the 
mind as regards the discernment of good 
and bad and of right and wrong, A good 



conscience is especially necessary to those 
who pursue the profeesica of the law. 
Without this no one can be successful in 
the study of justice and equity or when 
he undertakes to expound and apply their 
dictates secure the respectful attention of 



With this number the present Board 
of Editors end their munagement of Thb 
CouNSBLLOB and hand it over to their 
successors. They have endeavored to per- 
form their duties faithfully in conducting 
the journal according to its recognized 
design and in advocating in it what to 
them seemed best for the schooL Though 
they have not succeeded as they had 
wished, nevertheless their desire for the 
success of the magazine and their loyalty 
to the school has been sincere and genu- 
ine. Any failure in their efforts are to 
be ascribed to lack of ability rather than 
of devotion to the school. The Oonif- 
8ELL0B we feel sure will he entrusted to 
good hands in the coming year. With 
proper management such as we believe it 
will receive from the incoming board, 
there is no reason why the magazine 
should not prove in every way a success 
and grow in size, force and influence. 
For our Law School if not the largest, 
certainly one of the largest institutions 
of the kind in the oouutry is well able 
to support a law journal of high stand- 
ing. With the school whose success has 
been so phenomenal in the post and seems 
assured for the future, its organ may ad- 
vance to a position of prominence and 
authority thronghont the laud. The ac- 
complishment of this depends largely 
upon the support accorded to the paper 
by the studeuls and graduates of the 
school. And so, as we lay down the pen. 
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we wonld call npon those who are to be 
memfaers of the school for another year 
and those of the class who are soon to be 
nambered among its Alamni, to promote 
the aaefnlnessor the institution by aiding 
its jonrnal in whatever way they ean. 

Ykbt soon the class of *94 will have 
ended its course at the New York Law 
School. The Gounsellok feels war- 
ranted la asying that among them there 
is a class sentiment and a Iciodlj feeling 
towards the school, that is not generally 
found in professional InstitutionB. For 
in the two years the; have spent together 
there has been engendered a sympathy 
among thb men as a class, and a regard 
for the school, and a desire to act for her 
welfare and to see her prosper. There 
have been formed here many warm friend- 
ships among the members of the class, 
such as last for life, that will make their 
meetings in the discharge of professional 
duties, pleasant. And there is felt a warm 
regard for and an appreciation of those 
who have instracted us. When those who 
are about to go out into the worid are en- 
gaged in the practice of their profession, 
they should remember the school at which 
they were fitted. The greatest good for 
any institution can be done by her gradu- 
ates, and she may rightly look to them 
for the greatest aid. And so in the years 
that are to come let the men of the class 
of '91 do all in their power to promote 
the growth and snccess of the school at 
which they were equipped for their life 
work. 



BOOK REVIEWS. 

pATTTB'a Series of Illdbtbativb Oases 
—six volumes. T. & J. W. Johnson & 
Co., Philadelphia. 
The outward form of these rix volames 



deserves commendatory notice. The stn- 
dent of our lai^ heavy text-hooks, who 
will avail himself of Dean Pattie's vol- 
umes, cannot but feel the comfort of 
physical relief when he lays down the 
former to take up the latter. Law books 
are generally well printed, but the type 
of these is peculiarly pleasant. They dif* 
fer considerably one from another in size, 
bnt each is light enough to be held with 
perfect ease by one hand, and the oovers 
are flexible yet probably more durable 
than ordinary stiff binding. 

The author's aim is the simplest imag- 
inable. It is to show nnity in diversity, 
to apply abstract principle to the solution 
of concrete questions, to give specimens of 
judicial analysis in reducing the complex 
and apparently confused to the simple 
and oategorioal. He eschews the ques- 
tion of teaching hy textrbooks or by cases. 
His position evidently is that statement 
and illustration must accompany each 
other in all instructioD. Which shall be 
first in order and which last is of small 
consequence. Individual instances with- 
out generalization are almost worthless; 
and generalisation without examples prov- 
ing its truth and indicating its application 
is no better. But none can doubt that a 
general truth, when it has been seen im- 
plied in a concrete case, will be better 
remembered and will be more easily ap< 
piled to other essentially similar cases. 
Besides a large part of the lawyer^s work 
is to remove mere non-essential cironm- 
stancea, which the logicians call accidents, 
and bring his iiase clearly under the gen- 
eral principle which must decide it. This 
art can be attained only by the study of 
"Cases." 

Dean Pattie's books furnish a goodly 
list of law subjects and of cases arranged 
under tbem for their illnstratiou. We 
cannot doubt that students of law will 
find them very convenient and naefnl. 
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